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Re su men:

Sin lu gar a du das se pue de con si de rar a Dwor kin como el fun da dor de
una tra di ción ju rí di ca con tra ria a la co rrien te del po si ti vis mo ju rí di co.
Con apo yo de pre mi sas no ve do sas, di fe ren tes a las del ius na tu ra lis mo
an te rior, su pro pó si to es ar ti cu lar una fi lo so fía ju rí di ca que haga pa ten te 
el víncu lo con cep tual en tre el de re cho y el ra zo na mien to mo ral. El pro pó -
si to de este ar tícu lo es con du cir la teo ría dwor ki nia na ha cia un des ti no
di fí cil men te ima gi na do por el pro pio Dwor kin: la re no va ción del po si ti vis -
mo ju rí di co y de su prin ci pal ob je ti vo de se pa rar el de re cho y la mo ral.
La es tra te gia con sis te en rea li zar una ope ra ción qui rúr gi ca, esto es, im -
plan tar con cep tos dwor ki nia nos en el po si ti vis mo ju rí di co, e in ten tar al -
can zar cier ta com pa ti bi li dad en tre am bas teo rías. Al in te rior del po si ti -
vis mo ju rí di co hay una am plio de sa cuer do so bre esta em pre sa; y hay
cuan do me nos un sec tor no in te re sa do en rea li zar tal acer ca mien to. Sin
em bar go, este ar tícu lo se ins cri be en el tipo de po si ti vis mo ju rí di co que
cree po der be ne fi ciar se de esta ope ra ción, un po si ti vis mo no ca sual, el
cual se vin cu la con un ideal de “es ta do de de re cho”. Así, el ob je ti vo de
este ar tícu lo es po ner a prue ba el éxi to de este com pli ca do trans plan te.
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Pa la bras cla ve:

Po si ti vis mo ju rí di co, ra zo na mien to mo ral, es ta do de de re cho,
me to do lo gía ju rí di ca, Dwor kin, Ro nald M.

Abstract:

It is not con tro ver sial to claim that Dworkin has founded a le gal tra di tion
that chal lenges main stream pos i tiv ism. Based upon re newed pre mises, his
aim is to ar tic u late a le gal phi los o phy dif fer ent from prior Nat u ral Law The -
ory that shows a con cep tual link be tween law and moral rea son ing. The
pur pose of this pa per is to re di rect Dworkin’s the ory to an un likely wanted
spot for him: the re newal of pos i tiv ism with its main goal to sep a rate both
realms (law and mo ral ity). The strat egy is to make a chi rur gi cal in ter ven -
tion: to trans plant con cepts from Dworkin’s work to pos i tiv ism, and try to
get a com pat i bil ity re la tion ship. There is a broad dis agree ment among le gal 
positivists about this pos si bil ity, and there is at least one branch not in ter -
ested in con front ing Dworkin’s the ory; thus, this ar ti cle en dorses the kind
of pos i tiv ism that could ben e fit from this op er a tion, a non-ca sual pos i tiv ism
linked to an ideal of the rule of law. The goal of this pa per is to test this
com pli cated trans plan ta tion.

Key words:

Le gal Pos i tiv ism, Moral Rea son ing, Rule of Law, Le gal Meth od ol -
ogy, Dworkin, Ron ald M.
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SUMMARY: I. Pos i tiv ism’s Main Flaw. II. What Kind of Flaw is 
This? Ca sual Pos i tiv ism vs non Causal Pos i tiv ism.
III. Over com ing Pos i tiv ism’s Flaw. IV. How to get
Posi tiv ist El e ments from this The ory that De mands 
En gage ment in Moral Rea son ing? V. The Re quire -
ment of Jus ti fi ca tion. VI. A Pos si ble Dis tinc tion:
In ter nal v. Ex ter nal Prin ci ples. VII. Con clu sion.
VIII. Bib li og ra phy.

Is it true that one might only ac cepts Dworkin’s the ory if
one in turn re jects pos i tiv ism in its clas sic con cep tion? And 
con versely, is it true that one might only ac cept Hart’s pos i -
tiv ism if in turn one steps aside from Dworkin’ s valu able
con tri bu tions to the build ing of a le gal phi los o phy self
called “non-postivist”? In this pa per, I will try to ex plore one 
of the pos si bil i ties of avoid ing this di lemma. The path is
sim ple: we shall try to re-read the Dworkin-Hart de bate not
only fo cus ing on who makes the best ar gu ment to an swer
the great ques tion of le gal phi los o phy —is there a nec es sary 
link be tween law and mo ral ity?— but also on the rest of the 
philo soph i cal spots. In my view, both phi los o phers in tro -
duce com plex bod ies of con cepts with strong ex plain ing
force of their own that might be con nected in more than
one way for an swer ing dif fer ent ques tions of le gal phi los o -
phy not nec es sary re lated to the ques tion so as to the re la -
tion ship of law and mo ral ity.1

One of these ques tions is this: is it pos si ble to re cast core 
dworkinian con cepts into pos i tiv ism in an ef fort to pres ent
this the ory “in its best light” or at least in a better one. We
know that Dworkin, be fore pre sent ing his the ory of law, in
his land mark book Law’s Em pire, has tried to pres ent pos i -
tiv ism in what he con sid ers the most so phis ti cated ver sion,
this is, that of H. L. A. Hart. But this task was then early
fin ished be cause Dworkin then di rected his new set of con -
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cepts (constructivist, in ter pre ta tion, in teg rity, et cet era) to
di rect a bla tant at tack to pos i tiv ism. My con cern is to an -
swer the ques tion whether it is pos si ble to make a fur ther
ad di tion to pos i tiv ism, one Post-Hart, with the same con -
cepts used later to un der mine it. This is, could Dworkin be -
fore pre sent ing his com pre hen sive view of law, in an ef fort
to pres ent his op po nent in his best light, give it a hand with 
con cepts of his own?

Of course, be hind this ques tion it looms the point we
wanted to avoid at the out set (the re la tion ship of law to mo -
ral ity) since we are ask ing about a pos si ble dworkinian ac -
count of pos i tiv ism, this is, about a plau si ble new or sup -
ple men tal char ac ter iza tion of a ju ris pru den tial tra di tion,
ini ti ated with Aus tin and mean ing fully de vel oped by Kelsen, 
that pres ents a pic ture of law in de pend ent from mo ral ity,
yet the tra di tion we have in mind is not the most rad i cal
ver sion of ex clu sive pos i tiv ism, but that which claims that
law is a “lim ited do main” in con trast with the broad field of
prac ti cal rea sons pro vided by mo ral ity. This loom ing ques -
tion, how ever, shall only be seen in di rectly, as we con ceive
the study of bi o log i cal or gans sub ject to trans plant ing; or -
gans as con cepts might de serve an in de pend ent anal y sis,
even though we know their fi nal des ti na tion is to make a
body –and not oth ers– work in a cer tain fash ion; the pur -
pose is to try to fig ure out how it would it be if pos ited in a
dif fer ent body. Fol low ing this met a phor, my pur pose is to
trans plant some Dworkin’s con cepts to a dif fer ent ju ris pru -
den tial re pos i tory from which it meant to be part.

It shall not be as sumed that this ef fort im plies a dis credit 
of Dworkin po si tion that mo ral ity is in her ently linked to
law, a per va sive point care fully en trenched in his work; that 
is an im pos si ble task for this pa per and it is not my pur -
pose. It is only that I think that pos i tiv ism is able to com -
pete in a more equal foot ing in ex plain ing law once we have
in tro duced some dworkinian con cepts to help.2 By the same 
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to ken, I am not think ing Dworkin fol low ers would agree
with the use of their con cepts here pro posed and I as sume
that their in tent is to give them a dif fer ent di rec tion; but
that re in force the en ter prise of this ef fort: I want to ex plore
whether the limbs that co her ently con form this non-posi tiv -
ist tra di tion, if we pro pose so, might be iso lated and tested
to be trans planted to make a dif fer ent body im proves its
func tion ing. At least it is worth try ing.

For this ex er cise, we first need to iden tify a fun da men tal
prem ise of pos i tiv ism (so cial sources), from where fol low
what is al leged to be the main the o ret i cal prob lem (the so -
lu tion of hard cases); then, we will rec re ate the re sponse
and al ter na tive vi sion aimed at ap proach ing that gap (law
as an in ter pre tive prac tice where in teg rity is the goal) and
then iso late the con cepts upon that nar ra tive is built (per -
son i fi ca tion, in ter nal point of view, in ter pre ta tion with the
three stages in preinterpretive, in ter pre tive and postin-
terpretive, in teg rity and jus ti fi ca tion).

Be fore in tend ing to trans late those con cepts to pos i tiv -
ism, we need first to rec og nize the fact there is broad dis -
agree ment among this tra di tion (at least we have in mind
ca sual and non-causal pos i tiv ism); thus, we might think
there is an ex pres sion within pos i tiv ism that is not in ter -
ested in the dworkinian ob jec tion (ca sual pos i tiv ism), so we
iden tify the one we have as the can di date of our in tel lec tual 
trans plan ta tion and we find it in the ver sion de fended by
Jeremy Waldron, which not only af firms it self de tach ing
from causal pos i tiv ism (the rad i cal ver sion), but be cause it
claims that the con cept of law is in her ently linked to the
ideal of the “rule of law”, which in turns pres ents three
branches, for mal, pro ce dural and sub stan tive, only the first 
and the sec ond ac tu ally might be linked to pos i tiv ism and,
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thus, get a profit from this ex er cise, since the sub stan tive
ideal of the rule of law is one with strong moral claims, and
lead us to Dworkin’s po si tion (in one of its dif fer ent ex pres -
sions), that is to say, to the ju ris pru den tial tra di tion that
links law to mo ral ity in a strong sense.

To test the trans plant ing of the ses core dworkinian con -
cepts we need to finds for mal fun da men tal sim i lar i ties with
the ba sic struc ture of pos i tiv ism —so they need be com pat i -
ble prima fa cie— and then in su late the com po nent where
nec es sary en gage ment in moral rea son ing re sides in
Dworkin’s the ory; for that end it will be in tro duced an
philo soph i cal dis tinc tion be tween “ex ter nal” and “in ter nal”
prin ci ples and we will ar gue that ex ter nal prin ci ples gives
co her ency to the moral read ing of law, whereas, in ter nal
prin ci ples might work for pos i tiv ism.

Fi nally, casted those Dworkin’s con cepts ex clu sively in
light of in ter nal prin ci ples, we will pro pose a con cep tion of
prac tice of in ter pre ta tion aimed at in teg rity con sis tent with
pos i tiv ism. This con clu sion will fi nally be tested.

Some might rep li cate that this pa per goal is much better
achieved by any work ex plain ing “in clu sive pos i tiv ism”, that
is, the philo soph i cal tra di tion claim ing that law if not nec es -
sary moral in sub stance, yet could in tro duce moral con -
cepts, be cause that the ory might sub scribe some of Dworkin 
con clu sions. Still, this is not a good dis credit of this ef fort,
for the pur pose of this pa per is not to find a branch of pos i -
tiv ism that shares with Dworkin the ory the ex plain ing of the
con cept of law, but the more mod est ob jec tive to ex plore
whether dworkninian con cepts might be iso lated and trans -
planted to pos i tiv ism, just for the sake of the ar gu ment as to 
whether that tra di tion first tar geted to be dis cred ited in
Law’s Em pire as self-de feat ing, might be com pat i ble with
those at tack ing or gans.

I. POSI TI VISM’S MAIN FLAW

Dworkin places the main flaw of pos i tiv ism in its in ca pa -
bil ity to ex plain the role of law in hard cases where there
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seems to be no rule of de ci sion clearly iden ti fied be fore hand 
by “the rule of rec og ni tion” de scribed by Hart.

We shall re mem ber that clas sic pos i tiv ism pur ports to ex -
plain law as a sys tem of norms de rived from “so cial
sources” linked in a co her ent way that reg u lates hu man be -
hav ior ob jec tively, that is to say, by at tach ing nor ma tive so -
lu tions to cer tain courses of ac tions, ca pa ble to be ap pre -
hended by a ra tio nal le gal rea son ing and ready to be
ap plied by of fi cials ex clud ing any sub jec tive con sid er ation,
as far as we can trace a rule of rec og ni tion that say what
the law is. When it co mes to ask ing what law de mands in
par tic u lar cases we don’t pay at ten tion to all prac ti cal rea -
sons speak ing to the is sue at hand, but only to those le gally 
rel e vant and re ferred to by a rule of rec og ni tion, from which 
we get a so lu tion we think of as an au thor i ta tive one. This
is why law is in a po si tion to claim the place of an in de -
pend ent sci ence, since it is one that stud ies sys tem at i cally
an or der ing of so cial be hav ior that is ob jec tive, based on
the idea of norm cre ated ex clu sively by hu man con duct.3

How ever this gen eral claim, Dworkin iden ti fies “hard
cases”, not re ally rare that im ply the wield ing of great
amount of power by of fi cials and raise heated pub lic de -
bates in so ci ety, cases that some times we ap pre ci ate to be
core is sues for a le gal sys tem to re solve, in which pos i tiv ism 
just claim there is not law to be ap plied.

Mi chael S. Moore iden ti fies four types of hard cases all
de riv ing from the idea ad vanced by J. L. Aus tin that “fact is 
richer than dic tion”. The first is “where there is no ob vi ous
law hav ing any bear ing on how such cases should be de -
cided”; a sec ond kind also in volves a “lack of de ter mi nate
pre ce dent, but here the lack is not to tal”, since the is sue is
whether to fol low a pre ce dent or to make a dis tinc tion of
the case at hand, this is, the nar row ing or stretch ing of the
hold ing of a prior rul ing; the third kind co mes when the law 
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con tains two or more le gal stan dards that ap ply to a given
case, “yet these stan dards re quire that in com pat i ble le gal
rem e dies be given”; fi nally, the fourth case arises when
there is a norm to be ap plied but it is in de ter mi nate —va ga -
ries in the mean ings of terms used in le gal stan dards.4

Dworkin points us out that pos i tiv ism’s an swer for those
cases is that judges have run out of law and then they just
ex ert un fet tered dis cre tion based on the power the le gal
sys tem has given upon them to de cide cases. For him, thus, 
this is the break ing point of pos i tiv ism be cause it is in ca pa -
ble of ex plain ing our strong com mit ment to the op po site as -
ser tion, this is, judges ap ply sub stan tive norms em bed ded
in these cases that many times de fine im por tant straits in
our so ci ety.

Fred er ick Schauer takes on the point “[j]ust as Kelsen
em pha sized that no le gal de ci sion was com pletely de ter -
mined by the law, so too can Raz ac cept that im por tant
parts of ju di cial and le gal prac tice are not based on what
the posi tiv ist would call law. If one can ac cept that no le gal
de ci sion is com pletely de ter mined by law, one can ac cept as 
well that many le gal de ci sions are largely un de ter mined by
law, even though they may de ter mine what the law will be.” 
Be cause of that, the ar gu ment goes, this ju ris pru den tial
tra di tion, as it is de fended in gen eral terms, risks to ex plain 
too lit tle of the pro cess by which con clu sions are reached in 
le gal ar gu ment and ju di cial de ci sions, “but if too much re -
mains unilluminated we can un der stand why Dworkin and
other would wish to head in a dif fer ent di rec tion”.5

We have judges to de cide cases, es pe cially those, where
there is broad dis agree ment when it co mes to the so lu tion
of the is sue, and do not re serve them to the po lit i cal realm
be cause we think the le gal ma te rial, as a whole, ob jec tively
ap plied, is ca pa ble to of fer a cor rect an swer and set tle the
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dis agree ment. Thus, Dworkin con cludes, there is some thing 
wrong in the posi tiv ist ac count since it does not sat isfy our
un der stand ing of this im por tant point in the so cial prac tice
of law. Cre ation of law ex post facto by judges is not the
best ex pla na tion of what we have in mind when dis cuss ing
im por tant cases be fore courts.

Dworkin builds, as we will see later, a com plex the ory, a
non-posi tiv ist ac count of the prac tice, ac cord ing to which
law ex ists in these hard cases, based on the idea that
judges need to give the best moral read ing of the le gal ma -
te rial, one that best makes sense of the whole body of pre -
ce dents, stat utes and le gal prac tices, to dis cover those deep 
em bed ded prin ci ples of law from which it is pos si ble to de -
rive an ob jec tive so lu tion. In this sense, there is not dis cre -
tion of of fi cials in charge of dis pens ing cases in the “strong
sense” claimed by pos i tiv ism, but a “weak sense” of that
con cept, whereby judg ment is needed to in ter pret the law
con trol ling the case at hand.

We could say that Dworkin’s the ory, how ever, goes in a
sense coun ter to the main con clu sion of the so cial sources
the sis from which this main pos i tiv ism’s flaw is de rived: “If
a le gal ques tion is not an swered by stan dards de riv ing from 
le gal sources, then it lacks a le gal an swer”, and claims that
even in these cases it is pos si ble to get an le gal and ra tio nal 
an swer, yet not from those po lit i cal past de ci sions we re fer
to as so cial sources”.6

Pos i tiv ism claims that law is orig i nated by so cial sources
and when those sources do not pro vide a clear an swer,
then, there is no law to ap ply, but dis cre tion and un fet tered 
will of of fi cials. Dworkin de nies this and sug gests judges to
ex tend their le gal rea son ing be yond those lim ited bor ders
and make in tro duce them selves in the moral rea son ing
realm, one ad justed and in ter twined to le gal rea son ing in
where the point is to in quire into the jus ti fi ca tion of the
fab ric of law, for in those jus ti fy ing rea sons is to be our an -
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swers for hard cases. Be cause Dworkin does not stress the
lim it ing role of the “so cial souces the sis”, he is not con sid -
ered a clas sic posi tiv ist.

Fred er ick Schauer claims, in this sense:

Dworkin pos its that ac tual le gal ar gu ment and ac tual ju di -
cial decisionmaking turn cru cially on norms that are not
pre vi ously part of an iden ti fied set of le gally rec og nized le gal
norms. He ar gues that the use of norms drawn from the uni -
verse of so cial prin ci ples and moral val ues is so prom i nent a
fea ture of ac tual le gal decisionmaking that no ac count of law 
can be sat is fac tory un less it ex plains this phe nom e non […]
the idea of a source-based rule of rec og ni tion for the moral
(and po lit i cal) prin ci ples that per vade the le gal de ci sion mak -
ing is im pos si ble. Thus, he con cludes, the loom ing pres ence
of mo ral ity in ac tual le gal de ci sion mak ing is such that nei -
ther a rule of rec og ni tion nor the idea of law as a lim ited do -
main can pro vide an ac cu rate de scrip tive ac count of ad -
vanced mod ern adjudicatory prac tices.7

II. WHAT KIND OF FLAW IS THIS? CASUAL

     POSITIVISM VS NON CAUSAL POSITIVISM

I find im por tant to make a fur ther dis tinc tion here. It is
not that pos i tiv ism does not ex plain hard cases —ex post
facto cre ation of law is a the o ret i cal an swer—, but in stead
that it ex plains it coun ter to our most ba sic no tion that it is 
not for law to be cre ated and ap plied ret ro ac tively (in such
a case, this shall be la beled as a de fect), a fea ture that is
cen tral to the ideal of the rule of law, mostly de fended by le -
gal the o ries we cher ish to ex plain our so cial and po lit i cal
or der, yet not nec es sar ily linked to a sub stan tive moral tra -
di tion, that is to say, we tend to ex plain our con cept of law
in re la tion with the so cial func tion it de ploys and from
there we find that ex post facto law is in com pat i ble with the 
idea to be ruled by law.
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As John Finnis claims, one thing is to ask “is this re ally a 
law?” and other, more ab stract and philo soph i cal “what is
law?”, that lat ter con cern ing its mean ing, its fi del ity to law’s 
pur pose, its role in sound le gal rea son ing, its le gal ef fects,
and its so cial func tions, ques tions we shall an swers not
only by re fer ring to the di men sion of le gal va lid ity, but the
con cept of law from an in ter pre tive per spec tive. This way of
in quiry is first rec om mended by Ar is totle, again Finnis re -
mind us, whereby the meth od ol ogy is in ter ested in the
“why” of le gal sys tems. “[N]atural sci ences in clud ing a part
of the sci ence of psy chol ogy, hu man ac tions, prac tices, dis -
po si tions and the dis course con sti tu tive of some such prac -
tices can not be un der stood with out un der stand ing their
point, ob jec tive, sig nif i cance or im por tance as con ceived by
the peo ple who per form them, en gage in the et cet era”.8

It is not that the ex post facto an swers be ex cluded as
com pletely wrong, but we think of law in gen eral terms due
to a dif fer ent per spec tive, this is, as a so cial tool that con -
cep tu ally is the only way to achieve the rule of law whereby
judges are to de cide hard cases be cause they ap ply norms
to set tle con tro ver sies, not be cause they are in a moral po -
si tion to in tro duce their per sonal opin ions for they to set tle
cases un re strained; that is the min i mal and in sti tu tional
pur pose of law, and the start ing place where we dis cuss
that con cept from an in ter nal point of view; if a con sid er -
able range of cases is not de ter mined by law in a strong
sense, and they just go merely as a le gal au tho ri za tion for
judges to go ei ther way, then, our com mit ment with the en -
tire en ter prise to have a gov ern ment of law and not of per -
sons will lack the o ret i cal un der pin nings.

From the op po site per spec tive, un der what Waldron has
called ca sual pos i tiv ism, hard cases are sub ject to a very
straight for ward ex pla na tion: law, as Kelsen has said, is
what it is pro duced ac cord ing to higher con di tion ing norms
that in turn were cre ated un der the aus pices of higher
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norms fi nally trace able to a fun da men tal norm.9 The rules
of de ci sion given by judges in hard cases are law be cause
they are le gal ized by le gal pro ce dures or pro duced ac cord -
ingly to “sec ond ary rules” that “pro vide the cen tral ized of fi -
cial ‘sanc tions’ of the sys tem”.10 For this con cep tion, ret ro -
ac tiv ity is a con tin gent fact in any le gal sys tem, not re lated
di rectly with the iden tity of law.11 Ex post facto law is not a
fail ure of the the ory, it is a fact clar i fied by the neu tral ity of
le gal sci ence.

I sus tain that when Dworkin re plies that this is not a
good ex pla na tion of what is re ally go ing on within le gal sys -
tems, the con ver sa tional part ner in ter ested in this critic is
not this kind of ca sual pos i tiv ism re ferred and then re plied
by Waldron, but in stead that which, un der tak ing the so cial
source the sis as well, de fends a con cep tion of law that is
equal ized to the ideal of “the rule of law”, and thus, keeps
with the idea that law is dif fer ent from a mere ra tio nal ized
chain of com mands, even in hard cases.

For this non causal pos i tiv ism, the con cept of law is not
de tached from the ideal of the rule law, since it takes to be
a fact that law is a so cial tech nique and then we need to in -
cor po rate this func tional per spec tive in our in tel lec tual en -
deavor. We have law to es tab lish a so cial or der based on it
for rul ing; if law is not to have cen tral place as ref er ence for 
dis putes, co or di na tion and or der in this strong sense (the
main func tion of law as set tle ment of dis agree ment) then
the re flec tion on the con cept be comes fu tile. So we take for
granted that the rule of law and the con cept of law come in
a pack age.
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10 Hart, H. L. A, The Con cept of Law, 2nd. ed., Ox ford and New York,
Ox ford Uni ver sity Press, p. 98, 1994.

11 How ever, it is not clear if un der this ca sual pos i tiv ism a great
amount of ret ro ac tive law could com pro mise the ef fec tive ness of the le gal
or der and then the va lid ity of the le gal sys tem.



It is not to re sign to the goal of ob jec tiv ity and neu tral ity
of le gal phi los o phy and to in tro duce sub stan tive el e ments
to be ad vanced by le gal phi los o phy —spe cially, be cause we
con sider the for mal con cep tion of the rule of law, which is
no in ter ested in the con tent of the le gal sys tem—, but in -
stead to sug gest that le gal phi los o phy, as Hart de fends,
needs to take into ac count its so cial func tion (its point),
just like tools are ex plained it the way they are used with -
out aban don ing ex plan a tory force; a view, as Tom Camp bell 
dis cuss, moves be tween a de scrip tive and nor ma tive di men -
sions, still does not pur ports to dis cuss mere mo ral ity.12

Yet there are those causal posi tiv ist, who as Kelsen, will
de fend the pu rity of the con cept of law, and will de fend its
dif fer ence with the ideal of the rule of law. For they, ex post
facto cre ation of law still is the best ex pla na tion of hard
cases be cause they are no in ter ested in the achieve ment of
the ideal in ter con nected; still, there are those who be lieve
law is a con cept cen tral for the rule of law and can not be
di vided. For those who de fend the lat ter con cep tion and, at
the same time, claim the sep a ra tion of law and mo ral ity, is
this ex er cise of trans plan ta tion di rected.

 Jo seph Raz dis cuss the ideal of the rule of law and
claims it com prises ide als and a con stel la tion of val ues in
po lit i cal mo ral ity, such as rights, so cial jus tice, de moc racy,
thus, there are those de fend ing a sub stan tive con cep tion of
this ideal. For this vi sion, to have a rule of law is to have a
sys tem of prop erty rights, for ex am ple, that helps to have a
so cial or der ing where gov ern ment is not al lowed to in ter -
vene by dis trib u tive pol i cies,13 or those, as Dworkin, who
claim the rule of law is a sys tem whereby cit i zen claim
moral rights against gov ern ment, who in turn is obliged to
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re spect that clus ter of rights not with stand ing how impor-
tant so cial goal are to the con trary.

 How ever, there are those as Fuller or Raz him self, who
be lieve the rule of law is an ideal more re stricted, con cerned 
ex clu sively with the for mal goal of achiev ing the guid ing of
con duct by law, in where so cial goals are im ma te rial; for
them, as Brian Tamanaha ar gues, this ideal “re quires that
gov ern ment of fi cials and cit i zens are bound by and act con -
sis tently with the law”, for whom this nar row def i ni tion is
pref er a ble “be cause it rep re sents a com mon base line that
all of the com pet ing def i ni tions of the rule of law share […]
this ver sion is ame na ble to a broad range of sys tems and
so ci et ies”.14

For this for mal per spec tive, if law is to gov ern hu mans as 
such, it needs to de ploys fea tures to guide hu man con duct
and those fea tures con di tioned the façade of any ju ris pru -
den tial tra di tion; in de pend ently of the laun dry list ev ery
phi los o pher de fends, we take the idea that in spires them at
the bot tom. Re tak ing Tamanaha: “[t]his ba sic re quire ment
en tails a set of min i mal char ac ter is tics: law must be set
forth in ad vance (be pro spec tive), be made pub lic, be gen -
eral, be clear, be sta ble and cer tain, and be ap plied to ev -
ery one ac cord ing to its terms. In the ab sence of these char -
ac ter is tics, the rule of law can not be sat is fied”. 15

This for mal con cep tion of law is re stricted and lim ited by
very few struc tural con di tions, thus, com pat i ble with to tal i -
tar ian re gimes and with a myr iad types of po lit i cal struc -
tures; all it re quires is that le gal rules be at the cen ter for
guid ance and rul ing. None the less, it re jects ex post facto
cre ation of law in hard cases, spe cially, is re tak ing
Schauer, within that cat e gory, much of law re mains
unilliminated, since it would come afoul of its main ob jec -
tive of guid ing con duct; thus, this for mal con cep tion of the
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rule of law is quite in ter ested in Dworkin ob jec tion and is
in ter ested in im prov ing its the ory.

In other words, for those de fend ing a pos i tiv ism dif fer ent
to its ca sual ex pres sion, law is a tech nique of con trol that
sub jects in di vid u als to the “gov ern ment of law and not of
men” and ca sual pos i tiv ism, at least ex plain ing hard cases,
ren der a gov ern ment of men, since law in here im plies nec -
es sar ily the em pow er ment of judges to de cide im por tant is -
sues ac cord ing to their own per sonal pref er ences. This kind 
of non ca sual pos i tiv ism (pos i tiv ism that cares about the
ideal of the rule of law) tries to de velop more deeply and in
a sub stan tively better way the kelsenian “Iden ti fi ca tion
The sis” ac cord ing to which ev ery dis po si tion of cases by ju -
di cial of fi cials is cov ered by law, trace able in one way or an -
other to a so cial source but not in the weak sense of “so lu -
tions com ing from pro ce dural forms” but be cause so lu tions
are de ter mined by the le gal sys tem even in those cases
where at first sight judges seem to de cide with a free hand.

Un der this kind of the ory (in ter ested in law as ef fec tive
check or lim i ta tion of power), once more, Lon Fuller, one vi -
brant de fender of this phi los o phy, would say that law is the 
body of norms that com ply with the re quire ments of gen er -
al ity, pub lic ity, prospectivity, clar ity, con sis tency, prac ti ca -
bil ity, con stancy and con gru ence. Law as a frame work of
gov ern ment which al lows the achieve ment of po lit i cal goals
by treat ing hu mans with dig nity, this is, as ac tive agents
ca pa ble of plan ning and of in tel li gent be hav ior; once more,
this is a ar gu ment in fa vor of law di rected to the guid ing
and or der ing of so ci ety.16

If law is cre ated ret ro ac tively at will by judges ev ery time
there is a hard case (which for Dworkin are fun da men tal
cases in law, since they shape the le gal or der), then law is
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self de feat ing, for it’s fail ing to reg u late hu man be hav ior re -
spect ing the agency or dig nity of hu mans be ings.17

At least, that is the kind of pos i tiv ism to which I am try -
ing to re cast some of Dworkin’s con cepts, one that keeps
the “sep a ra tion” and “so cial sources” the sis, at the same
time, they de fend a for mal con cep tion to the rule of law.18

Fi nally, it needs to be no ticed, once more, that ca sual
pos i tiv ism might rep li cate to de fend the ex post facto an -
swer on be half of a neu tral per spec tive not only de scrip tive
but nor ma tive also; as Fred er ick Schauer re minds us “if we
go back to the ear li est traces of pos i tiv ism, we see that
Hobbes, like Bentham and Aus tin, thought it im por tant in
ac tual le gal sys tems to be able to iden tify the law from
among a much larger do main of so cial, moral, and po lit i cal
norms […] In deed, pos i tiv ism’s roots be come even more im -
por tant once we rec og nize that, for Bentham and Hobbes,
le gal pos i tiv ism had a pre scrip tive func tion as well as a de -
scrip tive one. […] For Bentham, the do main of the law was
not only some thing to be iden ti fied and de scribed, but was
also the do main within which judges were to be cor ralled.
[…] More over, a dif fer ent form of the pre scrip tive side of
pos i tiv ism de fends pos i tiv ism as the best way of of fer ing a
strong cri tique of law”.19

Keep ing apart meth od olog i cal pos i tiv ism from po lit i cal
mo ral ity helps to fos ter moral rea son ing, since once we
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have iden ti fied what the law is, then, me must de cide,
hope fully by open rea sons, if law de serves obe di ence or not. 
Law in a strong sense does not de ter mine hard cases, but
that is not a sign of ap proval, but the start ing point for that 
prac tice to be iden ti fied, as a realm of power for judges, and 
then, to keep power ac count able or sub ject to a dif fer ent le -
gal de sign.20

Even if we con cede the rule of law is an ideal of po lit i cal
mo ral ity, it is lim ited to an for mal ideal, which turn it com -
pat i ble with a myr iad of sys tems; all it claim is that fea -
tures needed to guide hu man con ducts shall to be con sid -
ered in any de cent le gal phi los o phy. Hart con ceded this.
Not explicity, but some how dis cuss ing the ideal: “If so cial
con trol of this sort is to func tion, the rules must sat isfy cer -
tain con di tions: they must be in tel li gi ble and within the ca -
pac ity of most to obey, and in gen eral they must not be ret -
ro spec tive, though ex cep tion ally they may be […] Plainly
these fea tures of con trol by rule are closely re lated to the
re quire ments of jus tice which law yers term prin ci ples of le -
gal ity”. Here, le gal ity is pro posed to be trans lated to the
rule of law in its for mal ver sion. And Hart con cludes:
“Again, if this is what the nec es sary con nec tion of law and
mo ral ity means, we may ac cept it. It is un for tu nately com -
pat i ble with very great in iq uity.”21

Here, Jules Coleman would claim “the mor ally at trac tive
prop erty of law is its in her ent po ten tial to re al ize or to man -
i fest an ideal of gov er nance”, this is not to say more that
law, by its na ture, has the in her ent ca pac ity to re al ize cer -
tain moral ide als by mak ing the guid ing of hu man con duct
pos si ble in some way.22 Just in this lim ited sense we take
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non ca sual pos i tiv ism as at tached to the for mal ideal of the
rule of law.

III. OVERCOMING POSITIVISM’S FLAW

In gen eral, Dworkin’s an swer is that “[l]egal prac tice, un -
like many other so cial phe nom ena, is ar gu men ta tive.” This
is be cause at the bot tom, law yers and judges de bate about
the very grounds of law. He calls this a the o ret i cal dis agree -
ment, the main topic of which is “whether stat ute books
and ju di cial de ci sions ex haust the per ti nent grounds of
law”. 23

The main flaw of pos i tiv ism in gen eral is that it evades
this the o ret i cal dis agree ment by claim ing that “gen u ine dis -
agree ment about what the law is must be em pir i cal dis -
agree ment about the his tory of le gal in sti tu tions”24. In other 
words, dis agree ments about what past de ci sions of po lit i cal 
au thor i ties amount to. But, as he fur ther con tends, in the
most fun da men tals and rel e vant cases of law, the so lu tion
is not en tirely trace able to any past de ci sion of any po lit i cal 
in sti tu tion and then the his tor i cal re search ing of po lit i cal
de ci sions is quite in suf fi cient. But if the so lu tion for hard
cases is not in a past po lit i cal de ci sion, then where is it?

Dworkin’s re sponse has a high com plex struc ture, but for 
the pres ent pur poses, only mat ters to re mark the fol low ing: 
law is an ar gu men ta tive prac tice (linked to a no tion of as so -
cia tive ob li ga tion or re la tion ship) upon which par tic i pants
have a con struc tive in ter pre tive at ti tude which push them
to in quire into the point of the preinterpretive ma te rial
(stat utes, books, pre ce dents et cet era) that con form past po -
lit i cal de ci sions; for it is the jus ti fi ca tion of past de ci sions
we ac knowl edge as good law. We all live against a back -
ground of in sti tu tional ar range ment which we need to con -
sider in our decisionmaking pro cess as long as we de cide to 
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live to gether. This ar gu men ta tive prac tice, as long as is di -
rected to the point, pur pose or value of the preinterpretive
ma te rial, will lead the par tic i pants not only to make sense
of the whole body of le gal ma te rial but to pres ent that ma -
te rial in the best light avail able, which is to say, to link past 
de ci sions with moral prin ci ples em bed ded very deeply in
the fab ric of law.25 “Value and con tent have be come en tan -
gled” pre cisely be cause of the ar gu men ta tion to which par -
tic i pants need to en gage in.26

The main con cept in this ac count is in teg rity, not only
thought of as a re quire ment of for mal con sis tency and con -
gru ence, but as a re quire ment of sub stan tive con gru ence
be tween con tent(s) and value(s). Past de ci sion, then, might
be stretched or nar rowed in light of these prin ci ples and the 
out comes of such ar gu men ta tive pro ce dures are con trol ling 
to the so lu tion of hard cases. “In ter pre ta tion folds back into 
the prac tice, al ter ing its shape, and the new shape en cour -
ages fur ther re in ter pre ta tion, so the prac tice changes dra -
mat i cally, though each step in the prog ress is interprettive
of what last achieved”.27

For Dworkin, this the o ret i cal frame work is trans lated into 
an op er a tive test for or di nary le gal rea son ing. Dworkin
claims that this con struc tive in ter pre ta tion needs to sat isfy
a thresh old of two re quire ments in or der to ren der truth -
fully prop o si tions of law: 1) fit ting and 2) jus ti fi ca tion. The
point of the for mer is to keep faith with past de ci sions of
au thor i ta tive sources (such as leg is la ture and judges) and
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the sec ond to make sense of this ma te rial in its best light,
this is, ac cord ing to the prin ci ples that jus tify and best ex -
plain the con tent of those de ci sions. Dworkin claims that
judges en gage their own moral rea son ing in this sec ond
stage. This is be cause there is more than one pos si ble way
of mak ing sense of le gal ma te rial and then the tie-breaker
of le gal in ter pre ta tion re sides in the mer its of the jus ti fi ca -
tion made by par tic i pants. How ever, it needs to be re -
marked that this is not a free-hand for judges —just the
way causal pos i tiv ism de fends when it co mes to de cide hard 
cases— since in teg rity de mands faith with the en tire le gal
ma te rial and com pli ance with those prin ci ples liv ing un der
the sur face of law, yet discoverable through con struc tive in -
ter pre ta tion.

This ac count ex plains, un like positivists, the role of law
in hard cases: al though there is not a clear rule of de ci sion
be fore hand in this sort of cases, par tic i pants en gage in a
prac tice of con struc tive in ter pre ta tion whereby they might
ob jec tively jus tify le gal de ci sions by show ing a suf fi cient de -
gree of fit ting with past de ci sions and a con vinc ing jus ti fi -
ca tion of it in light of moral prin ci ples em bed ded in the
prac tice as a whole. This ar gu men ta tion not only is rel e vant 
in hard cases, but per va sive to the whole le gal prac tice,
only be ing more ev i dent in the for mer.

IV. HOW TO GET POSITIVIST ELEMENTS FROM THIS THEORY

        THAT DEMANDS ENGAGEMENT IN MORAL REASONING?

As said at the out set, one com mon view of Dworkin’s the -
ory is that his con cepts form a closed linked chain oth er -
wise with not ex plain ing force if not di rected to the con clu -
sion that the prac tice of law nec es sar ily de mands a
per sonal en gage ment in moral rea son ing. And there are
good rea sons to be so. But my pur pose in the fol low ing
pages, I in sist, is to de lib er ately re cast some of his con cepts 
to reach not such con clu sion. Of course I know this goes
coun ter to his main and ex plicit pur pose of con vinc ing that
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the ar gu men ta tive na ture of law im plies a link be tween law
and mo ral ity. In Dworkin words: “le gal ar gu ment is a char -
ac ter is ti cally and per va sively moral ar gu ment”.28 But I think 
that his main prem ise, that law is an ar gu men ta tive prac -
tice, does not nec es sar ily draws the con clu sion that both
realms come to a link if, as I am try ing to do, re di rected un -
der non-ca sual posi tiv ist pre mises (only in ter ested in the
for mal con cep tion of the rule of law).

Here, it co mes the task of iso lat ing those non posi tiv ist
con cepts, and find ing the for mal sim i lar i ties with posi tiv ist
fun da men tal pre mises; for our pur pose, this is no suf fi cient 
to con clude the suc cess of the trans plan ta tion, so fur ther
we need the dis tinc tion be tween “in ter nal” and “ex ter nal”
prin ci ples, from which we draw the main force driv ing the
func tion ing of those con cepts in their new ju ris pru den tial
body.

The con cepts to be iso lated are: per son i fi ca tion, in ter nal
point of view, in ter pre ta tion, and in teg rity; the idea is to
draw in their sim i lar i ties and fea tures ca pa ble to fit within
positivisms.

1. Per son i fi ca tion

The idea of per son i fi ca tion, which is nec es sary for in teg -
rity, de fends that law speaks with one voice “as if a po lit i cal 
com mu nity re ally were some spe cial kind of en tity dis tinct
from the ac tual peo ple who are its cit i zens”29 “be cause it as -
sumes that the com mu nity can adopt and ex press and be
faith ful to prin ci ples of its own, dis tinct from those of any of 
its of fi cials or cit i zens as in di vid u als”.30 Then, in hard cases, 
of fi cials do not en joy of a li cense to de cide based on their
sub jec tive pref er ences, but to make the best of the prin ci -
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Phi los o phy”, Ox ford Jour nal Le gal Stud ies, Vol. 24, No. 1, 2004, p. 4.
29 Dworkin, Ron ald, Law’s Em pire, Cam bridge, Massachussets, Har -

vard Uni ver sity Press, 1986, p. 168.
30 Ibi dem, p. 172.



ples bind ing the com mu nity through. It is not judges as in -
di vid u als speak ing but the in ter me di ar ies of a com mu nity
of prin ci ples.

I find this fa mil iar to pos i tiv ism. Kelsen, for ex am ple,
claims that ev ery in di vid ual ap pli ca tion of a norm has to be 
at trib uted to the com mu nity that the law cre ates, in Kelsen
words, “which is a fig u ra tive ex pres sion of the men tal op er -
a tion by which we re fer the co er cive act pre scribed by the
le gal or der to this le gal or der, the unity of which we per son -
ify as an act ing en tity”31.

More over, this per son i fi ca tion idea is ex plored by Kelsen
in his the ory of the state, and ar gues that law cre ates a ju -
rid i cal com mu nity, out side of which in sense less to speak
of pow ers, of fi cials and gov ern ment, so it is the law as an
en tity that gives ex is tence to the po lit i cal com mu nity;
Amer i can law, Ger man law and Mex i can law as ex ist ing
per sons, law per son i fi ca tion whereby to law and po lit i cal
power are equated.32

The ac cep tance of this, which we can re fer as the “iden ti -
fi ca tion the sis”, has a cen tral im por tance to pos i tiv ism be -
cause it grounds the as ser tion that law has an in de pend ent 
ex is tence. Law is ev ery thing that is en acted, ap plied or pro -
duced within that en tity. Kelsen es tab lished the fol low ing
dis tinc tion based on this idea: “The sen tences by which the
sci ence of law de scribes these norms [le gal] and re la tion -
ships must be dis tin guished as “rules of law” from the le gal
norms that are cre ated by the le gal au thor i ties, ap plied by
them, and obeyed by le gal sub jects”.33

The no tion of per son i fi ca tion is im por tant not only for the 
idea of in teg rity, but also as an es sen tial fea ture of any le -
gal prac tice: its au thor i ta tive char ac ter whereby it dis poses
of so cial dis agree ment. In this re spect, it is worth no tic ing
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31 Kelsen, Hans, Pure The ory of Law, trans lated by Max Knight, Berke -
ley and Los An geles, Uni ver sity of Cal i for nia Press, 1967, p. 34.

32 Kelsen, Hans, Teoría gen eral del derecho y del Estado, Trans. Edu ar -
do García Máynez, Mex ico, Imprenta Universitaria, 1949.

33 Ibi dem, p. 70.



that the per son i fi ca tion’s idea in volves the prin ci ple of set -
tle ment that Waldron iden ti fies as a rule-book el e ment of
Dworkin. This prin ci ple of set tle ment is, as we know, a
touch stone idea of pos i tiv ism.34 The set tle ment is pos si ble
be cause it is at trib uted to what we call law, dif fer ent in na -
ture from the rest of mech a nisms of so lu tion in so ci ety.

2. In ter nal Point of View

At the be gin ning of Law’s Em pire, Dworkin says the fol -
low ing: “This book takes up the in ter nal, par tic i pant’s point 
of view; it tries to grasp the ar gu men ta tive char ac ter of our
le gal prac tice by join ing that prac tice and strug gling with
the is sues of sound ness and truth par tic i pants face”.35

Then, to get to the idea of law, not only we need to con form
with the reg is tra tion of em pir i cal reg u lar ity of con ducts in
light of cer tain rules or stan dards, but to have law as a res -
er voir of rea sons from where to in volve into a prac tice
where par tic i pants give and re ceive rea sons of some sort y
take cer tain courses of ac tions.

John Finnis ar gues that this con cept sug gests us to
think about law from the in ter nal point of view that proves
to be sim ple, “his, yours, mine, not be cause they are his,
yours or mine, but be cause it seems true to him, you and
me, that there is value in hav ing the rules at stake, rea son
for hav ing them”.36

This meth od olog i cal tool, how ever, is not new and cer -
tainly not for eign to pos i tiv ism.37 H. L. A. Hart con sid ered it
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and his Crit ics: with Re plies by Dworkin, Ed ited by Justine Bur ley, Ox ford,
Blackwell Pub lish ing, 2004, p. 331.

35 Dworkin, Ron ald, Law’s Em pire, Cam bridge, Massachussets, Har -
vard Uni ver sity Press, p. 14, 1986.

36 Finnis, John, “Law and What I Truly Should De cide”, The Amer i can

Jour nal of Ju ris pru dence, vol. 48, 2003, pp. 107-129.
37 I think this is also in cluded in the so cial sources the sis of Raz, when

he says that this im plies that “Law is a pub lic mea sure by which one can



the most es sen tial key to un der stand, from a pur ported so -
cio log i cal de scrip tive stand ing point, the so cial func tion of
law: he was the first posi tiv ist that claimed that it is the
cru cial key el e ment for dif fer en ti at ing be tween “ob serv able
reg u lar i ties of con duct, pre dic tions, prob a bil i ties and signs” 
and the work ing of le gal norms or “rule-de pend ant no tions
of ob li ga tion or duty”.38

Hart claims that law is not com prised of rules over which 
peo ple con verge, but in stead of stan dards for crit i cal ap -
praisal of be hav ior (in ter nal as pect) taken for their sake as
rea sons to re act in cer tain ways oth er wise non un der stand -
able (in ter nal point of view).39

Le gal norms are not pre dic tive state ments but stan dards
for so cial as sess ments. “[W]here there is such a rule de vi a -
tions are gen er ally re garded as lapses or faults open to crit -
i cism, and threat ened de vi a tions meet with pres sure for
con for mity, though the forms of crit i cisms and pres sure dif -
fer with dif fer ent types of rule”.40 Law is not un der stand able 
or learned by the no tion of gen eral habit of obe di ence (mere 
con ver gence of be hav ior, which is the ex ter nal as pect), but
by the in ter nal point of view, whereby “we can, in a sense,
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mea sure one’s own as well as other peo ple be hav iors”. This kind of pub lic
mea sure goes be yond the idea of com mands given by a sov er eign, as the
out come of a spe cific will, but rather a mea sure con nected in a wider net
of ideas trace able at least the o ret i cally to a broad vi sion. In Raz words: “It
is an es sen tial part of the func tion of law in so ci ety to mark the point at
which a pri vate view of mem bers of the so ci ety, or of in flu en tial sec tions or 
pow er ful groups in it, ceases to be their pri vate view and be comes a view
bind ing on all mem bers not with stand ing their dis agree ment with it” The
reg u la tion achieved by law does not de pend only on its mo ti va tion by co -
er cion, but pri mar ily by the es tab lish ment of com mon pat terns that al -

low co op er a tion among individuals. See Raz, Jo seph, The Au thor ity of

Law, p. 51.
38 Hart, H. L. A., The Con cept of Law, 3rd. ed., Ox ford, Ox ford Uni ver -

sity Press, 2012, p. 88.
39 Ibi dem, p. 11.
40 Ibi dem, p. 55.



sub tract the sanc tion and still leave an in tel li gi ble stan dard 
of be hav ior which it was de signed to main tain”.41

For Hart the in ter nal point of view sheds light over the
way by which law ac com plishes the task of con trol: “The
prin ci pal func tions of the law as a means of so cial con trol
are […] to be seen in the di verse ways in which the law is
used to con trol, to guide, and to plan life out of court”.42

What it is im por tant here is that the ac cep tance of the in -
ter nal point of view is not, at might ap pear at first sight, an
in vi ta tion to bring about ex ter nal moral val ues into le gal
rea son ing that in some way jus tify the le gal prac tice, but in -
stead, a “crit i cal re flec tive at ti tude to cer tain pat terns of be -
hav ior as a com mon stan dards”.43 Norms are un der stood as 
stan dards and then as sim i lated to rea sons for crit i cism and 
all this es tab lish a pla teau from which law flows to an ar gu -
men ta tive prac tice, not nec es sar ily moral in na ture.

It is im por tant to no tice, that the in ter nal point of view is
a bench mark for a new kind of pos i tiv ism, sep a rated from
Aus tin and Kelsen. As Brian Bix claims “[a]s against ear lier
le gal positivists like John Aus tin and Jeremy Bentham,
Hart was of fer ing a the ory that worked harder to ex plain
the nor ma tive (rule-fol low ing) na ture of law, pri mar ily by
tak ing into ac count the per spec tive of par tic i pants within
the le gal sys tem”.44

Yet, for those de fend ing ca sual pos i tiv ism, this in ter nal
point of view might ap pear be an el e ment not needed for the 
pu rity of the the ory of law, since this could be an re quire -
ment for the efficiencency of the so cial prac tice, but not re -
lated to the no tion of law as an group of rules trace able to a 
fun da men tal norm. This is not the case, for non ca sual pos -
i tiv ism at tached to the for mal ideal of the rule of law, for
here law is called to es tab lish a le gal or der for so cial con -
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trol ling, and then, the in ter nal point of view is an es sen tial
for the achieve ment of the au thor ity of law in so cial dis -
putes, es pe cially in hard cases, where we dis cuss about
the right de ci sion and we don’t get sat is fied only by iden ti -
fy ing who is to make the de ci sion; we care about the out -
come for the sake of the in ter nal point of view. Once more,
it is to get the un der pin ning for a gov ern ment of law and
not of peo ple.

3. Interpretation

Dworkin dis tin guishes cre ative in ter pre ta tion from what
he calls con ver sa tional and sci en tific in ter pre ta tion. The
dif fer ence is that the for mer aims “to in ter pret some thing
cre ated by peo ple as an en tity dis tinct from them, rather
than what peo ple say […] or events not cre ated by peo ple.”45

The main con cern of cre ative in ter pre ta tion is with pur -
poses rather than mere causes.46 And those pur poses, as
long as the sub ject mat ter is sep a rated from its au thor,
might be dif fer ent from the causal in tents. The idea is to
pres ent what is in ter preted in its best light. This kind of in -
ter pre ta tion is proper in le gal prac tice.

As far as law is con cerned, Dworkin points out to three
stages in in ter pre ta tion: 1) a preinterpretive stage, in which 
raw le gal ma te rial sub ject to fur ther in ter pre ta tion is iden ti -
fied in broad and in non con tro ver sial terms, 2) an in ter pre -
tive stage at which it is set tled some gen eral jus ti fi ca tion for 
the main el e ments of law”47 and 3) a postinterpretive stage
or re form ing stage “at which he ad just [the par tic i pant] his
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sense of what the prac tice ‘re ally’ re quires so as better to
serve the jus ti fi ca tion he ac cepts at the in ter pre tive stage”.48

It seems that Dworkin at ta ches the greater de gree of cre -
ative ness in the last stage only, since he claims that in the
first two there shall be a cer tain de gree of con sen sus or def -
er ence be cause oth er wise the prac tice could not take place
at all or bare cre ative ness would be undistinguishable from
real in ter pre ta tion.49

Cast in these sim plis tic terms, it seems that this model of 
in ter pre ta tion does not in au to matic de mands a per sonal
en gage ment in moral rea son ing. All what it de mands is to
ac quire a in ter nal point of view (a crit i cal one) from which
to per ceive norms as stan dards of con duct and to push fur -
ther to in quire into their pur poses (which also are def er en -
tial to so cial sources, this is to say, pur poses for mu lated in
no con tro ver sial terms), and from this point the form ing of
a prop o si tion of a cer tain stretch ing or nar row ing of pre-ex -
ist ing le gal ma te rial. Only in this third stage par tic i pants
en gage in moral rea son ing and we need to try to trans late
this moral model to a posi tiv ist one. In the fol low ing pages
I’ll try to in su late those el e ments in Dworkin’s work that re -
ject this for mal model and de mand an en gage ment in moral
rea son ing. For Dworkin, ev ery in quiry for the jus ti fi ca tion of
a so cial prac tice de mands a per sonal en gage ment in moral
rea son ing; yet, my point is we can have this in quiry in a
weak sense that is com pat i ble with non causal-pos i tiv ism.

A. The Prein ter pre ti ve Sta ge

In this stage by vir tue of a more or less large so cial con -
sen sus it is pos si ble to iden tity the rules and stan dards
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which would come to pro vide with a sort of mus ter to re ject in ter pre ta -
tions as not sound.



that might pro vide with the ma te rial for true prop o si tions of 
law. In one as pect, this stage matches roughly the so cial
sources the sis’s claims that law is iden ti fied by ref er ence to
cer tain in sti tu tional sources of em pir i cal char ac ter. One ex -
pres sion of the so cial source the sis is that this iden ti fi ca -
tion of law might amount to a great de gree of agree ment
and in this the Dworkinian preinterpretive stage matches:
“Law can not flour ish as an in ter pre tive en ter prise in any
com mu nity un less there is enough ini tial agree ment about
what prac tices are le gal prac tices so that law yers ar gue
about the best in ter pre ta tion of roughly the same data”.50

Raz de fends the so cial the sis as one di rected mainly to
the iden ti fi ca tion of so cial in sti tu tions as the sources of law 
and this is pretty much sup ported by the fol low ing as ser -
tion of Dworkin: “Our cul ture pres ents us with le gal in sti tu -
tions and with the idea that they form a sys tem”.51 I think,
in ad di tion, that Dworkin would not dis agree com pletely
with Hart, when the lat ter claims that this preinterpretive
and non-con tro ver sial le gal ma te rial, once iden ti fied, “is
char ac ter ized by a cer tain kind of su prem acy within its ter -
ri tory and in de pend ence of other sys tems”.52 This preinter-
pretive le gal ma te rial would also pres ent the char ac ter is tics 
of con ti nu ity and per sis tence53 and would come “sup ported
by se ri ous so cial pres sure”.54

More over, we could say that when Dworkin is re fer ring to 
a more or less broad agree ment about the scope and con -
tent of preinterpretive le gal ma te rial, he is im ply ing that the 
par tic i pants “use as a cri te rion a fun da men tal rule or rules
of what is to count as law which em braces past as well as
pres ent leg is la tive op er a tions”55 –A rule of rec og ni tion that

334

DAVID GARCÍA SARUBBI

PROBLEMA
Anua rio de Fi lo so fía y Teo ría del De re cho,

Núm. 8, ene ro-di ciem bre de 2014, pp. 307-352

50 Ibi dem, pp. 90-91.
51 Ibi dem, p. 91.
52 Hart, H. L. A., The Con cept of Law, third edi tion, Ox ford, Ox ford Uni -

ver sity Press, 2012, p. 24.
53 Ibi dem, p. 51.
54 Ibi dem, p. 88.
55 Ibi dem, p. 65.



“spec ify some fea ture or fea tures pos ses sion of which by a
sug gested rule is taken as a con clu sive af fir ma tive in di ca -
tion that it is a rule of the group to be sup ported by the so -
cial pres sure it ex erts”.56 In broad terms, this Dworkinian
con cept is com pat i ble with Hart’s post script dis claimer that 
the rule of rec og ni tion is not to de ter mine com pletely the le -
gal re sult in par tic u lar cases, but in stead its func tion is “to
de ter mine only the gen eral con di tions which cor rect le gal
de ci sions must sat isfy in mod ern sys tems of law”.57

B. The Inter pre ti ve Sta ge

The in ter pre tive stage, ac cord ingly, would take place as
well in a rel a tively non-con tro ver sial con text. In this par tic i -
pants shall be able to rec og nize gen eral pur poses or jus ti fi -
ca tions of the raw ma te rial iden ti fied in the preinterpretive
stage. This, in my view, is also rec on cil able with posi tiv ist
pre mises, be cause this agree ment is trace able to a com mon 
cri te rion com pat i ble within the rule of rec og ni tion, which
not only needs to in clude his tor i cal facts or ped i gree marks
but might in cor po rate prin ci ples of jus tice or sub stan tive
moral val ues, pos ited by so cial sources. 58 Hart claims the
sig nal ing of those prin ci ples pre sup poses by ne ces sity the
ex is tence of the rule of rec og ni tion, be cause in turn “pre -
sup poses the iden ti fi ca tion of the set tled law, and for that
to be pos si ble a rule of rec og ni tion spec i fy ing the sources of 
law and the re la tion ships of su pe ri or ity and sub or di na tion
hold ing be tween them is nec es sary”.59
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sources of law is sub stan tially the same as mine”. Ibi dem, p. 267.
58 Ibi dem, p. 247.
59 Ibi dem, p. 265.



Then, again, the in ter pre tive stage is not for eign to pos i -
tiv ism. As Hart says: “when par tic u lar stat utes or pre ce -
dents prove in de ter mi nate, or when the ex plicit law is si lent,
judges do not just push away their law books and start to
leg is late with out fur ther guid ance from the law” (em pha sis
added). It is worth re mem ber ing that Dworkin ac cuses pos i -
tiv ism of de scrib ing these as cases of un con strained dis cre -
tion. In turn, Hart in his Postcript, very much in di rectly
adapt ing the in ter pre tive stage into its the o ret i cal frame -
work re plies: “Very of ten, in de cid ing such cases, they
[judges] cite some gen eral prin ci ple or some gen eral aim or
pur pose which some con sid er able rel e vant area of the ex ist -
ing law can be un der stood as ex em pli fy ing or ad vanc ing
and which points to wards a de ter mi nate an swer for the in -
stant hard case”.60 Al though in this stage some sub stan tive
val ues are in volved, they are not the prod uct of in di vid ual
en gage ment in moral rea son ing by judges, in the way
non-pos i tiv ism con structs the prac tice of law, but in stead
the con tent of the so cial sources, since le gal rea son ing de -
mands to have an in ter nal point from where to iden tify
prin ci ples pos ited or de rived from past po lit i cal de ci sions.
In one way this is one im por tant im pli ca tion of pos i tiv ism
when it co mes to a broad so cial phi los o phy: law is made by
men and, as the rest of hu man-made tools, it ac com plishes
pur poses as cer tain able by its con text and his tory.

C. Pos tin ter pre ti ve or Re form Sta ge

The postinterpretive or re form ing stage, as long as it is un -
der stood as the concretization or de vel op ment of the point,
pur poses or val ues of past po lit i cal de ci sions might still keep 
faith with the so cial sources the sis as long as the ar gu men -
ta tion em ployed would stick to the prin ci ples in ter nal to that
le gal sys tem, rather than re sort ing to ex ter nal prin ci ples
brought about to jus tify those past po lit i cal de ci sion. The
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first pos si bil ity is the one de fended in this pa per, and the
sec ond is where Dworkin’s the ory makes sense a le gal phi -
los o phy whereby law is in her ently linked to mo ral ity.

But this needs fur ther ex plo ra tion since in this dis tinc -
tion be tween ex ter nal and in ter nal prin ci ples lies the el e -
ment we want to in su late. The dif fer ence be tween these two 
kinds of prin ci ples rests on the con cep tion of in teg rity we
claim to be faith ful to law.

4. In teg rity

Al though in tu itively in teg rity might be seen as a for mal
re quire ment trans lat able to con gru ence or con sis tency, in
fact, this is the most dif fi cult con cept to dis en tan gle from
non-posi tiv ist com po nents. In teg rity, for Dworkin, is a le gal
tra di tion that, un like con ven tion al ism and prag ma tism, an -
swers to the ques tion of “what rights in di vid u als have
against the state” —the very ques tion about the un der ly ing
pur pose of law— in a very sub stan tive way. To that ques -
tion, in teg rity an swers that law is not just to pro vide “with
pre dict abil ity or pro ce dural fair ness, or in some other in -
stru men tal way, but by se cur ing a kind of equal ity among
cit i zens that makes their com mu nity more gen u ine and im -
proves its moral jus ti fi ca tion for ex er cis ing the po lit i cal
power it does.”61 In teg rity, in this sense, de mands that
rights shall be found not only when they are ex plic itly es -
tab lished in those past de ci sion, but when “they fol low from 
the prin ci ples of per sonal and po lit i cal mo ral ity the ex plicit
de ci sions pre sup pose by way of jus ti fi ca tion”.62

In other words, in teg rity de mands not only the as cer tain -
ing of pur poses un der ly ing the so cial sources but also that
those pur poses and val ues be jus ti fied in prin ci ples not
nec es sar ily discoverable from so cial sources but brought
about to make of law an in te gral moral code. Dworkin
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claims this sec ond class of prin ci ples, of jus ti fi ca tory na -
ture, are those that “ex plicit de ci sions pre sup pose by way of 
jus ti fi ca tion”.

But what kind prin ci ples make the case for that jus ti fi ca -
tion? It seems to me that this jus ti fi ca tion is the one given
in di vid u ally by par tic i pants from a par tic u lar moral per -
spec tive, this is to say, from prin ci ples ex ter nal to the so cial 
sources; grounded in a rights-like ap proach to law, this is
to say, it is not a jus ti fi ca tion de rived and grounded within
the same prac tice, but one con structed from prin ci ples ex -
ist ing out side the ed i fice of law where we re sort to make
sense of the en tire phe nom e non. Not prin ci ples con tained
or de riv able from the in ter nal point of view, due to which
that prac tice has an ex ist ing sense, but in stead comprehen- 
sible from a po lit i cal and moral point of view.

Law for Dworkin an swers to the ques tion o what rights
in di vid ual have against the gov ern ment. To per ceive those
ex ter nal prin ci ples does n’t re quire any more the in ter nal
point of view, but a spe cific philo soph i cal com pre hen sive
and sub stan tive po si tion be fore the law. Hard cases are not 
solved by the nar row ing or stretch ing of le gal ma te rial by
re sort ing to un der ly ing prin ci ples as cer tain able by the in -
ter nal point of view, but by look ing at law as an en ter prise
mor ally jus ti fied by ref er ence to a meta-pur pose: the grant -
ing of in di vid u als rights. In Dworkin words: “Our dis cus -
sion about law by and large as sume, I sug gest, that the
most ab stract and fun da men tal point of le gal prac tice is to
guide and con strain the power in the fol low ing way. Law in -
sist that force not be used or with held, no mat ter how use -
ful that would be to these ends, ex cept as li censed or re -
quired by in di vid ual rights and re spon si bil i ties flow ing from 
past po lit i cal de ci sions about when col lec tive force is jus ti -
fied”.63

For Dworkin, in other words, the ideal of rule of law “is
the ideal of rule by an ac cu rate pub lic con cep tion of in di -
vid ual rights”, which, again, is based in the deep est as -
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sump tion of law “that cit i zens have moral rights and du ties
with re spect to one an other, and po lit i cal rights against the
state as a whole”.64 Past po lit i cal de ci sions are not
dispositive of cases be cause they are only thought to be in -
con clu sive in sti tu tional ef forts in the fur nish ing of rights,
al ways to be con tin ued and per fected un der this philoso-
phical po si tion.

I think here it lies the el e ment which we can in su late in
Dworkin’s work: judges not only use prin ci ples and pur -
poses em bed ded and un der ly ing to le gal prac tice, as cer tain -
able by the in ter nal point of view and by the ar gu men ta tive
prac tice it gives place to, but they need to jus tify those pur -
poses, val ues and prin ci ples, and make of them an in te gral
moral code, task ac com plish ment of which de mands from
judges an swer ing from their per sonal moral stand ing point
to the ques tion of what rights in di vid ual have against the
state.

Be sides this first broad char ac ter iza tion of in teg rity,
which cer tainly de mands en gage ment in moral rea son ing, I
think that Dworkin in his late work has of fered an in vi ta -
tion to re in ter pret this con cept more nar rowly, thought he
still de fends the broader one. His has hinted the idea that
at the very least the value be hind law might be iden ti fied
with “the value of le gal ity –or as it is some times more com -
monly called, the rule of law” which in sists that the power
of the state “be ex er cised only in ac cor dance with stan dards 
es tab lished in the right way be fore that ex er cise”.65 In other
words, dif fer ent con cep tions of the rule of law make de fend
dif fer ent the o ret i cal ap proaches; one is the rights-ap proach, 
but there are oth ers.

It seems to be that this sec ond char ac ter iza tion of in teg -
rity as le gal ity o re-casted in the light of the rule of law
ideal, which only de mands the ap pli ca tion of stan dards es -
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tab lished in the right way —de pend ent of the ideal of the
rule of law de fended, for in stance, the for mal con cep tion
only de mand ing the goal of guid ing hu man con duct re -
spect ing peo ple’s agency—, does not con tain the nec es sary
ac cep tance of a right-like philo soph i cal ap proach from
which to jus tify the law, but just the ac cep tance of the
Iden ti fi ca tion The sis, that is to say, to en gage in a rea son -
ing adopt ing the in ter nal point of view from where to ap pre -
hend prin ci ples and val ues em bed ded within that prac tice
that is at tached to the ideal of the rule of law.

The im por tant point in Dworkin’s late work con sists in
his ac knowl edg ing that Hart’s ac count, and pos i tiv ism in
gen eral, amounts to a de ter mi nate con cep tion of le gal ity
(and no to none as pre vi ously as sumed), yet dif fer ent to his
rights-like ap proach, since “[w]e could make lit tle sense of
ei ther le gal ity or law if we de nied this in ti mate con nec tion
be tween con cep tions of le gal ity and the iden ti fi ca tion of
true claims of law”.66 The idea of le gal ity, un like the early
in teg rity, does not con vey the over arch ing no tion of
evaluative or moral anal y sis from a spe cific philo soph i cal
po si tion, but in stead con crete de vel op ments that are “con -
cep tual, but only in the nor ma tive, in ter pre tive sense in
which the o ries of jus tice, as well as the o ries of de moc racy,
lib erty and equal ity are con cep tual”.67

So at the bot tom line the dif fer ence be tween the two con -
cep tions of le gal ity, non causal posi tiv ist’s and Dworkin’s,
is a mat ter of the ex tent of their un der ly ing am bi tions. For
Dworkin’s con cep tion, le gal ity shall be sup ported “in a set
of other, re lated, po lit i cal val ues, each of these un der stood
in turn in a way that re flects and is sup ported by that con -
cep tion of le gal ity” (in di vid ual moral rights). Non causal
pos i tiv ism, by the other hand, “em pha sizes the re la tion be -
tween le gal ity or ef fi ciency”, though, as Dworkin says,
“[p]osistivists dif fer among them selves, not only be cause
they hold some what dif fer ent views of what po lit i cal ef fi -
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ciency means, and why it is valu able, but be cause they also 
hold dif fer ent views, re flected in the de tails of their po si -
tions, about the char ac ter and force of many other po lit i cal
ide als”.68

We agree with the lat ter: there is broad dis agree ment
among posi tiv ist and each party has its the o ret i cal am bi -
tions; we take as our the non-ca sual pos i tiv ism of the for -
mal ideal of the rule of law.

Dworkin thinks that Hart’s key el e ment in his con cep tion 
of the rule of law or le gal ity is more that of pro ce dural fair -
ness than ef fi ciency (this would be his char ac ter iza tion of
soft pos i tiv ism in op po si tion to the ca sual one).69

Bring ing all to gether in this point, yet not with out prob -
lems, I think it is also pos si ble to re cast in teg rity in a posi -
tiv ist’s light by re lat ing it to a con cep tion of the rule of law
pre cisely de fended by non-ca sual pos i tiv ism which is the
one that is more likely to profit from Dworkin’s the ory. The
main dif fer ence be tween a non-ca sual posi tiv ist con cep tion
of in teg rity and a faith ful dworkinian con cep tion would be
in the sec ond op er a tive test of jus ti fi ca tion that fol lows af ter 
that of fit: while dworkinians would look to jus tify the prac -
tice in a sound the ory of in di vid ual rights against the state
(by im port ing ex ter nal prin ci ples of mo ral ity), the non-ca -
sual pos i tiv ism would nar rowly use the jus ti fi ca tion step
only to go be yond the ex plic it ness of past po lit i cal de ci sions 
and look for un der ly ing prin ci ples in the so cial sources up
to the point the in ter nal point of view would al low (in ter nal
prin ci ples) and then stretch or nar row those de ci sion to
solve hard cases ac cord ing so as to what better fits the
prac tice. From this lat ter po si tion, the so cial sources would
be com posed not only of past po lit i cal de ci sions but of val -
ues, prin ci ples and pur poses as well.
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V. THE REQUIREMENT OF JUSTIFICATION

As Ger ald J. Postema notes, Dworkin some times is am -
biv a lent over the spe cific scope of the test of fit in his gen -
eral thresh old to ren der true prop o si tions of law. Those in -
ter pre ta tions that pass this first mus ter are sub ject to be
cho sen ac cord ing to two dif fer ent cri te ria: 1) “of two sur viv -
ing in ter pre ta tions, one may be pre ferred if it pro vides a
closer fit, re quires less of the pre-in ter pre tive data to be
ruled “mis takes”, etc., than its ri vals do” or 2) “the com pet -
ing in ter pre ta tion may be pre ferred be cause, de spite looser
fit, it shows the prac tice in ser vice to a more at trac tive ideal 
of po lit i cal mo ral ity”.70 I am afraid Dworkin fi nally solves
this am biv a lence, by pre fer ring the op tion that pres ents the 
most com pel ling po lit i cal moral prin ci ple.

We need to re mem ber Dworkin ar gues that le gal rea son -
ing de mands to make sense of past po lit i cal de ci sions ac -
cord ing to jus ti fi ca tory prin ci ples; then, the choos ing of one 
prin ci ple might ren der some pre ce dents as mis takes for
they con tra dict the sense of the prin ci ple and the mark ing
of “some” pre ce dents as mis takes is nec es sary for the so lu -
tions of fresh cases.

But of course, there is the puz zle, not only about the
amount of le gal ma te rial that we are to ac cept to be marked 
as “mis take”,71 but also the more de fy ing sit u a tion men -
tioned by Jeremy Waldron that one of the com pet ing in ter -
pre ta tions fits the half of the raw data and the other fits the 
other half, both de fend ing con tra dic tory prin ci ples push ing

342

DAVID GARCÍA SARUBBI

PROBLEMA
Anua rio de Fi lo so fía y Teo ría del De re cho,

Núm. 8, ene ro-di ciem bre de 2014, pp. 307-352

70 Postema, Ger ald J., “Protestant In ter pre ta tion and So cial Prac tices”, 

Law and Phi los o phy, vol. 6, Is sue 3, De cem ber, 1987, p. 289.
71 I don’t think this ques tion is all solved when Dworkin says that “the 

num ber of de ci sions I must count as mis takes is nei ther so great nor of
such fun da men tal im por tance, viewed from the per spec tive of le gal prac -
tice as a whole, that dis re gard ing them leaves me no solid foun da tion for

the more gen eral in ter pre ta tion I have just de scribed”, Law’s Empire, p.
271.



for the de feat of the other.72 In this kind of cases Waldron
thinks “Dworkin is sim ple wrong to think that this bur den
can be dis charged by us ing one’s own moral and con vic -
tions to break ties”.73 For him good faith in teg rity re quires
more than this, and we could add, the con cep tion of the
rule of law would re ject this as a gov ern ment of men and not 
of law; not for Dworkin, for whom ob jec tive and jus ti fi ca tory
prin ci ples —de rived from the rights-ap proach— keeps the
ideal of the rule of law, no mat ter those so lu tions co mes
from in di vid ual judges just rea son ing in ab stract terms.

For the pur poses of this pa per, I think we could say that
a pos si ble non-ca sual pos i tiv ism’s so lu tion is to re ject the
protestant out fit of Dworkin’s the ory. Postema’s the sis is
that “while he re gards the ac tiv ity of the prac tice as pub lic
and col lec tive, he Dwokin seems to re gard the en ter prise of
un der stand ing that ac tiv ity as pri vate and in di vid ual”. In
other words, whereas for Dworkin the in di vid ual moral rea -
son ing of judges from the rights-ap proach in con tro ver sial
cases, re sort ing to the best con struc tion of ex ter nal prin ci -
ples, is apt for the keep ing of the rule of law ideal, since is
the an swer ing of the ques tion what rights we have against
the state that gives sense to the prac tice, the non causal
pos i tiv ism would de mands for the so lu tion of hard cases
from pub lic stan dards con structed in the same pub lic fash -
ion, that is to say, to re sort to the ad vance ment of the in ter -
nal point of view in the con struc tion of in ter nal prin ci ples
al ready ex ist ing in the prac tice. This is no to say it is easy
to iden tify so cial con sen sus; spe cially, this is not the case
in hard cases, but the meth od olog i cal pur pose in to ad -
vance in that goal.

In sum, the rule of law con cep tion in a non-ca sual posi -
tiv ist fash ion, con versely, would look to be more def er en tial
to the col lec tive el e ments of the prac tice, which is to say,
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“[i]t is, rather, for one to take part with oth ers in a col lec -
tively mean ing ful ac tiv ity, in an ac tiv ity col lec tively un der -
stood”.74 This is a dif fer ence with the non-pos i tiv ism of
Dworkin, who does not em pha size this pub lic, gen eral, pre -
dict able fea ture of the rule of law.

VI. A POSSIBLE DISTINCTION: INTERNAL v. EXTERNAL PRINCIPLES

Based on all pre vi ous el e ments, I think we can iden tify
two sorts of jus ti fi ca tions: 1) in ter nal, which de fers to the
col lec tive prac tice and helps make prin ci ples as cer tain able
by the in ter nal point of view; this is to con cede law as in -
her ently pur pose fully, and 2) ex ter nal, which is pri vate in
char ac ter and re fers to the mer its of moral prin ci ples in the 
par tic i pant’s view. I think that Dworkin re fers to these ex -
ter nal prin ci ples when claim ing that par tic i pants shall try
the o ries about the law by their own and then shall test
them in face of their de gree of fit, in stead of as cer tain ing
first those prin ci ples by can vass ing the so cial sources.

This is not a mat ter of word-or der ing: the lat ter meth od -
ol ogy —de fended by Dworkin— de mands the im port ing of
prin ci ples, ac tiv ity which is later con strained by how they
fit the prac tice; con versely, with the for mer meth od ol ogy,
in ter nal prin ci ples are the crea ture of so cial sources (their
as cer tain able pur poses). Par tic u larly, Dworkin says that
judges will rely in their own moral con cep tion of fair ness
and jus tice and this ex presses his sym pa thy with meta or
ex ter nal prin ci ples.75

An en tirely in ter nal jus ti fi ca tion, which I think would be
com pat i ble with non-ca sual pos i tiv ism, would not ac cept
the as ser tion made from the ex ter nal type of jus ti fi ca tion,
in the sense that to ap ply law it is nec es sary at the very be -
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gin ning to pick a set of com pel ling moral prin ci ples and
from their con tent de velop the con struc tive in ter pre tive
prac tice.

Non ca sual pos i tiv ism, we in sist, is only com pro mised
with the for mal ideal of the rule of law; here we can ad -
vance that con trary to Dworkin sug ges tion, this tra di tion
sticks to the prem ise that law is a “lim ited do main” in the
sense ar gued by Schauer, this is to say, “the hy poth e sis of
law as a lim ited do main is at bot tom a claim about the con -
cept and scope of le gal cog ni tion”; for him,“ there are in
most ad vance le gal sys tems a sub stan tial quan tity of oth er -
wise valid so cial norms, or oth er wise valid sources of de ci -
sion, that law re fuses to ac cept”.76

If we are to ac cept the bring ing about of ex ter nal prin ci -
ples, we open doors for what Schauer char ac ter izes as the
main im pli ca tion of moral-rea son ing: “at least mo ral ity as
we con ceive of it, is the do main of prac ti cal rea son that
asks what one ought to dol, all rea sons con sid ered.” For
him, law ex ists against a back ground of broad moral dis -
agree ment, whereby is ex erts the func tion of set tle ment,
but “law can ful fill this role only if its do main –the rea sons
law con sults to de ter mine what ought to be done– is less
than that of all prac ti cal rea sons or even of all moral rea -
sons”. If law is to set tle moral dis agree ment, by guid ing
con duct, in the fash ion of the rule of law ideal, it can not
open up for the bring ing of ex ter nal prin ci ples, be cause
that would mean “to em broil the cit i zens in never-end ing
and enor mously mor ally costly con tro versy over what the
law re quired”.77

Here fits the com pat i bil ity of pos i tiv ism with the for mal
con cep tion of the rule of law, as a gov ern ment of law and
not of peo ple, as a de vice for the guid ing of hu man con duct: 
“in the de cid edly real world in which the com mands of mo -
ral ity are both un cer tain and con tested, law pro vides

345

A SIDE EFFECT OF DWORKIN'S THEORY

PROBLEMA
Anua rio de Fi lo so fía y Teo ría del De re cho,

Núm. 8, ene ro-di ciem bre de 2014, pp. 307-352

76 Schauer, Fred er ick, “The Lim ited Do main of Law”, Vir ginia Law Re -

view, vol. 90, No. 7, 2004, p. 1917.
77 Idem.



much-needed prac ti cal guid ance by greatly re duc ing the
amount of knowl edge re quired to make prac ti cal de ci sions”. 
“Law thus car ries out is guid ance func tion by lim it ing its
do main of rea sons, and in do ing so fur thers mo ral ity by en -
abling huge moral costs to be avoided”. “Thus, what we
have called law’s set tle ment func tion is ul ti mately a short -
hand for law’s role in pro vid ing prac ti cal guid ance and thus 
re duc ing the moral costs that would ex ists in its ab sence”.78

In this re spect, Schauer con cludes “[j]ust as an in di vid ual
rule achives pre dict abil ity, sta bil ity, and con straint on de ci -
sion-maker dis cre tion by cut ting of ac cess to even some rel e -
vant rea sons and con sid er ations, so does a le gal sys tem
achieve the same goals, and achieve the vir tues of moral set -
tle ment in the face of moral dis agree ment, by sim i larly cut ting 
off ac cess to some rel e vant rea sons and con sid er ations”.79

In other words, the in ter nal jus ti fi ca tion ap proach I want
to iso late for the ben e fit of pos i tiv ism would sep a rate partly
from Dworkin when mak ing this con cept of law as a lim ited 
do main blur ring, and, then, when say ing that “[i]f a sup -
port ive con cep tion of law of fers to find in the gen eral struc -
ture of a par tic u lar com mu nity’s le gal prac tice a po lit i cal
jus ti fi ca tion of co er cion, then it should not be sup port ive,
but in some way skep ti cal, about le gal sys tems that lack
fea tures es sen tial to that jus ti fi ca tion”.80 I claim par tial sep -
a ra tion, be cause, non-ca sual pos i tiv ism still stick to the
idea of the rule of law, which could amount to the de ny ing
of some very wicked le gal sys tems as law (those lack ing of
the needed fea tures for the guid ing of hu man con duct), but
as Hart would ar gue re fer ring to its equiv a lent, the “in ner
mo ral ity of law”, ac cept ing this lim i ta tion still ac cepts that
law is “un for tu nately com pat i ble with very great in iq uity”,
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ex actly be cause of its gen eral bar rier to ex ter nal and im -
ported moral prin ci ples.81

The dif fer ence is that this non-ca sual pos i tiv ism would
try to de velop the Iden ti fi ca tion The sis, that is to say, would 
en gage in the con struc tion of in ter nal prin ci ples that give
in de pend ence to the le gal or der in the way of pub lic stan -
dards, rather than search ing for the jus ti fi ca tion about the
in di vid ual moral rights ev ery le gal sys tem con forms against 
the state, the im por ta tion of ex ter nal prin ci ples whereby in -
di vid ual rights might ap pear to be jus ti fied.82

For non causal pos i tiv ism, the ques tion of the rule of law
is not ask from a in de pend ent po lit i cal ground what rights
in di vid u als have against the state, but if the pub lic stan -
dards em bed ded in the le gal or der is ap plied in a com pat i -
ble way to the ideal of the rule of law, ac cord ing to which
law as a so cial tool of reg u la tion of hu man con duct where
hu man agents are ra tio nal in di vid u als with au ton omy ca -
pa ble of ren der ing obe di ence to law, when it co mes to law
to set tle dis agree ment .

The jus ti fi ca tion ac cord ingly with in ter nal prin ci ples
would com ply the func tion of ra tio nal ize law by ar tic u lat ing 
the con tent of so cial sources within the le gal frame work.
The in ter nal point of view would de mand from par tic i pants
not the en gag ing in moral rea son ing but the keep ing of a
cer tain de gree of ra tio nal ity; in this sense, de tached from
ex ter nal moral views is ca pa ble, nev er the less, to per ceive
the rea sons to which norms and laws might be trace able to, 
mak ing un der stand able the idea of ar bi trari ness within the
law. As Tim o thy A. O. Endicott claims: “Gov ern ment is ar bi -
trary if its ac tions de part from the rea sons of the law”.83
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81 Hart, H. L. A., The Con cept of Law, 3rd. ed., Ox ford, Ox ford Uni ver -
sity Press, 2012, p. 207.

82 This last philo soph i cal ap proach is a com pel ling one but one hardly
uni ver sal ized as a gen eral the ory of law.

83 Endicott, Tim o thy A. O., “The im pos si bil ity of the Rule of Law”, Ox -

ford Uni ver sity Press, 1999, p. 3. He gives three senses of the no tion of ar -
bi trary, all of which have to do with the ab sence of rules (the un con -



Of course, one might re ply that this dis tinc tion be tween
in ter nal and ex ter nal prin ci ples is ar ti fi cial in the worst
case and only a dif fer ence of de gree rather of kind in the
best. How ever, I think that this dis tinc tion could help us to
dis crim i nate finely among le gal anal y sis.84

From an other an gle, this idea of jus ti fi ca tion based on in -
ter nal prin ci ples, which sticks with the ideal of law a lim -
ited do main would al low pos i tiv ism not to re sign to its im -
por tant ef fort to in hibit judges to en gage on their own in
moral rea son ing in a way that is at least in vited by
Dworkin. Posi tiv ist need to ac knowl edge, as J.M. Balkin
sug gests, that “[i]f we are ruled by law, we are ruled by
texts, and if we are ruled by texts, we are ruled by read ings
of text”.85 How ever, the achieve ment of the ideal of the rule
of law can not be thrown out in the read ing of those norms,
this is to say, judges shall not have un fet tered dis cre tion in
in ter pret ing le gal texts, though they think they are ap ply ing 
the best jus ti fi ca tion of pub lic co er cion.

 VII. CONCLUSION

Core Dworkinian con cepts do not yield a nec es sary re la -
tion ship be tween law and mo ral ity. When put to gether in
the way Dworkin struc tured his work, those con cepts
amount to a com plete and con vinc ing the ory chal leng ing
pos i tiv ism’s claim per tain ing the so cial sources the sis.
How ever, con cepts such as in teg rity, con struc tive in ter pre -
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strained ef fec tive will of rul ers, in con sis tently de ci sions, and
un pre dict abil ity).

84 One ex am ple of this is Waldron’s con cept of le gal arquetypes: “one
pro vi sion in the clus ter which by vir tue of its force, clar ity, and viv id ness
ex presses the spirit that an i mates the whole area of law”. This is a tech -
nique that in cludes in le gal ar gu men ta tion prin ci ples that are in ter nal to
the le gal prac tice in a clear way, by iden ti fy ing norms that have be come “a
sort of em blem, to ken, or icon of the whole”. “Tor ture and Pos i tive Law”,

Co lum bia Law Re view, Vol. 105, No. 2005.
85 Balkin, J. M. cited in Lynne Henderson, “Au thor i tar i an ism and the

Rule of Law”, In di ana Law Jour nal, Vol. 66, No. 2, 1991, pp. 419-420.



ta tion, in ter nal point of view and per son i fi ca tion, are nei -
ther for their own sake in com pat i ble nor for eign to pos i tiv -
ism. These con cepts only ren der a nec es sary re la tion ship
be tween law and mo ral ity if one uses them un der a
rights-like ap proach (from the im port ing of ex ter nal prin ci -
ples), this is, when those an a lyt i cal tools are used to an -
swer a very con di tion ing ques tion: what moral rights do cit -
i zens have against their gov ern ment? Also they ren der this
link nec es sary if we ac cept, as a thresh old of true prop o si -
tions of law, the bring ing about of ex ter nal moral prin ci ples 
that might jus tify the le gal prac tice from out side, rather
than lim it ing the jus ti fy ing func tion of ar gu men ta tion to in -
ter nal prin ci ples, def er en tial to the so cial prac tice.

Bring ing those dworkinian con cepts in the way re-casted
in this pa per would per mit non-ca sual pos i tiv ism be faith -
ful to its com mit ment to ex plain law as tech nique of gov ern -
ment of law and not of men. In hard cases the ar gu men ta -
tive prac tice of law is able to stretch or nar row the
preinterpretive le gal ma te rial ac cord ingly to prin ci ples in -
ter nal to the le gal sys tem, to ren der judges’s pow ers, in
Hart’s words, “in ter sti tial as well as sub ject to many sub -
stan tive con straints”86 in ways not ar bi trarily.

Un der this con cep tion, the dis cre tion to which judges are 
em pow ered is not some thing bad to la ment about. In Hart’s 
words: “we should not cher ish, even as an ideal, the con -
cep tion of a rule so de tailed that the ques tion whether it
ap plied or not to a par tic u lar case was al ways set tled in ad -
vance, and never in volved, at the point of ac tual ap pli ca -
tion, a fresh choice be tween open al ter na tives”. We could
say that dis cre tion un der a sec ond best the ory ap proach is
de sir able be cause of our rel a tive ig no rance of fact and our
rel a tive in de ter mi nacy of aim.87 This re-read ing of non
causal pos i tiv ism un der Dworkinian con cepts would per mit 
to the le gal sys tems openly com ply with a nec es sary prom -
ise in volved in any sys tem of gov ern ment: the leav ing open
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86 Hart, H. L. A., The Con cept of Law, 3rd. ed., p. 273.
87 Ibi dem, p. 128.



“for later set tle ment by an in formed, of fi cial choice, is sues,
which can only be prop erly ap pre ci ated and set tled when
they arise in a con crete case”, with out in turn re sort ing to
the in di vid ual mo ral ity of judges.88

We need to re mem ber, as Waldron claims, that we value
the rule of law not only for the me chan i cal ap pli ca tion of
rules, but rather for the chan nel ing, sup port ing and fos ter -
ing of in tel li gence and ar gu men ta tion. Law, as we know,
con tains not only rules but also stan dards and fac tors,
and, all to gether, this tool box of norms pro duce a le gal ar -
gu men ta tive prac tice which now a days we take for granted
with out think ing that those pro cesses nec es sar ily im ply the 
en gage ment in moral rea son ing in vac uum.89

I know that this pre sen ta tion of Dworkin’s con cepts
leaves more ques tions than an swers. For ex am ple, how are
we to dis tin guish be tween in ter nal and ex ter nal prin ci ples
to know which can jus tify the prac tice? What is ex actly the
for mal ideal of the rule of law at tached to non ca sual pos i -
tiv ism? What op er a tive model would be the al ter na tive to
pres ent law as an ar gu men ta tive prac tice? I think that
these and other more, are the cru cial ques tion for non-ca -
sual pos i tiv ism to an swer and my pur pose is just to sig nal
this path of ques tions once it is re al ized that this le gal tra -
di tion might still com pete with non-posi tiv ist tra di tion as
that of Dworkin.
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