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Abstract: For over a century, U.S. debate surrounding the Exclusionary Rule has 
centered on questions such as if  it inevitably allows criminals to go free, if  the victims 
suffer due to police misconduct, or if  the rule’s scope has narrowed over time. The 
rule’s primary objective has been to deter police misconduct. In Canada, discussions 
have focused on the necessity of  conducting a discretionary analysis to determine 
the admissibility of  unconstitutionally obtained evidence, especially since Canada’s 
Charter of  Rights and Freedoms publication in 1982. Mexico’s debate on the issue 
began in 2008, and its version of  the rule aims to guarantee more rights for the ac-
cused; however, it remains subject to legal interpretation and hasn’t been able to 
effectively reduce police misconduct. This article provides a brief  comparison of  the 
Exclusionary Rule’s-related regulation in the three neighboring countries. It suggests 
that Mexico should consider its northern neighbors common law legal history and 
pursue substantive changes to the National Criminal Procedures Code. These should 
directly address illegal evidence’s prohibition and any exceptions to the rule that may 
exist. 
Keywords: admissibility of  evidence; exclusionary rule; exceptions to exclusionary 
rule; illegal evidence; police illegality; suppress evidence.

Resumen: Durante más de un siglo, el debate en Estados Unidos en torno a la 
Regla de Exclusión se ha centrado en cuestiones como si inevitablemente permite 
que los delincuentes queden en libertad, si las víctimas sufren debido a la mala con-
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ducta policial o incluso si el ámbito de aplicación de la norma se ha reducido con 
el tiempo. En cualquier caso, el objetivo principal de la norma ha sido disuadir de 
la mala conducta policial. En Canadá, por su parte, los debates se han centrado en la 
necesidad de realizar un análisis discrecional para determinar la admisibilidad de las 
pruebas obtenidas inconstitucionalmente, especialmente desde la publicación de la 
Carta Canadiense de los Derechos y Libertades en 1982. Por último, en México el 
debate sobre la cuestión comenzó en 2008, y su versión de la norma pretende garan-
tizar más derechos a los acusados; sin embargo, sigue estando sujeta a interpretación 
jurídica y no ha logrado reducir eficazmente la mala conducta policial. Este estudio 
ofrece una breve comparación de la regulación de la Regla de Exclusión en los tres 
países vecinos. Sugiere que México debería tener en cuenta la historia jurídica del 
derecho consuetudinario de sus vecinos del norte y realizar cambios sustantivos en el 
Código Nacional de Procedimientos Penales. Estas deberían abordar directamente 
la prohibición de las pruebas ilícitas y las excepciones a la regla que puedan existir.
Palabras clave: admisión de pruebas; reglas de exclusión; excepciones a la prueba 
ilícita; prueba ilícita; ilegalidad policial; no admisión de pruebas.

Summary: I. Introduction. II. Methodology. III. The Exclusionary Rule in the U.S. and Canada. 
IV. Exceptions to the Exclusionary Rule. V. The Exclusionary Rule in Mexico. VI. Summary and 

Conclusions. VII. References.

I. Introduction

Since its inception, the Exclusionary Rule (ER) has been among the most con-
troversial and widely debated legal doctrines in American common law. This 
debate has not been limited to the United States, persisting in Canada and, 
more recently, in Mexico. Rooted in the Fourth Amendment of  the U.S. Con-
stitution—which guarantees the “right of  the people to be free from unreason-
able searches and seizures”—, the ER was first established in Weeks v. United 
States, 232 U.S. 383 (1914). For over a century, it has been a cornerstone of  ju-
risprudence in North America’s common law systems in the U.S. and Canada. 
An early precursor to the ER appeared In Boyd v. United States, 116 U.S. 616 
(1886), where the Court excluded evidence obtained through a police demand 
for private documents, deeming it an unreasonable search and seizure. The 
Court further reasoned that such an action amounted to compelling self-incrim-
inating testimony, reinforcing the rule´s foundational principles. 

Since then, the ER has evolved into a judicial mechanism that limits govern-
ment overreach, safeguards privacy rights, upholds the integrity of  the courts, 
and deters unconstitutional police conduct by “throwing out” illegally obtained 
evidence. Courts have traditionally justified this rule by emphasizing the need 
to prevent tainted evidence from undermining the judiciary´s reputation and 
preserving what Justice Stevens termed “the imperative of  judicial integrity”.1 
Matthew Kim expands on this view, suggesting that the ER not only protects ju-

1   See Elkins v. United States, 364 U.S. 206, 222 (1960)
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dicial integrity, but strengthens it, at least in the United States.2 Similarly, Bloom 
describes it as “the major remedy in the United States for addressing a police 
illegality”.3 Other scholars, including Correa;4 Bloom, Fentin and Smith,5 and 
Orfield6 have echoed this perspective, highlighting the ER´s role as a substan-
tive deterrent against police misconduct in the US. 

The Exclusionary Rule has faced vocal critics on both sides of  the 49th Par-
allel. Generally, they argue that the rule has no clear basis in the Fourth Amend-
ment, does little to deter police misconduct (e.g., offering neither guidance on 
respecting constitutional rights nor incentives for internal discipline) and may 
encourage further wrongdoing, such as additional violations to ensure tainted 
evidenced is admitted in court. No one embodied these criticisms more fa-
mously than U.S. Federal Appeals Judge Malcolm Wilkey, who even nicknamed 
the rule as “irrational”. He blamed it for rising crime rates —in a nation, as he 
quipped, where a criminal “can parade in the streets with a submachine gun in 
a blanket under his arm”—,7 as well as for undermining police accountability, 
and at times, incentivizing even more egregious misconduct. After a century 
of  jurisprudential debate, the issue remains unresolved in its country of  origin.

On the other hand, the evolution of  the Exclusionary Rule in Canada fol-
lowed a very different path from that of  its southern neighbor, though it ulti-
mately reached a similar outcome. Rather than allowing the rule to develop 
solely through judicial precedent, Canada proactively included it in the Ca-
nadian Charter of  Rights and Freedoms (henceforth, the Charter), enacted 
in 1982. Mirroring the U.S. Fourth Amendment, the Charter guarantees that 
“[e]veryone has a right to be secure against unreasonable search and seizure” 
and explicitly mandates the exclusion of  evidence if  its admission “would bring 
the administration of  justice into disrepute”. Beyond this, the Charter also en-
shrines other protections, including due process rights, safeguards against un-
lawful searches or seizures, the right to counsel, and prohibitions on cruel and 
unusual punishments. Before the Charter, however, Canadian courts largely 
favored admitting evidence as long as it was “relevant, probative and reliable”.8 

2   Matthew D. Kim, The Exclusionary Rule and Judicial Integrity: An Empirical Study of  Public Percep-
tions of  the Exclusionary Rule, 87 Mo. L. Rev. (2023). 

3   Robert Bloom, Inevitable Discovery: An Exception Beyond the Fruits, 20 American Journal of 
Criminal Law, No. 079. 79-104 (1992).

4   Carlos Correa Robles, La función de la exclusión de la prueba ilícita en el proceso penal y sus conse-
cuencias: un estudio comparado, 16 Política criminal 32, 644-677 (2021).

5   Robert Smith, Herring v. United States: The Continued Erosion of  the Exclusionary Rule, 61 Mercer 
Law Review, No. 2, Article 9 (2010).

6   Myron Orfield, The Exclusionary Rule and Deterrence: An Empirical Study of  Chicago Narcotics Of-
ficers, 54 The University of Chicago Law Review 3, 1016-1069 (1987).

7   Malcolm Wilkey, The Exclusionary Rule: Why Suppress Valid Evidence?, 62 Journal Judicature 
5, 214-232 (1978).

8   Eileen Skinnider, Improperly or Illegally Obtained Evidence: The Exclusionary Evidence Rule in Can-
ada, International Centre for Criminal Law Reform and Criminal Justice Policy 6, 1-26 
(2005).
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The most famous and relevant is section 24(2), which states: “Where, in pro-
ceedings under section (1), a court concludes that evidence was obtained in 
a manner that infringed or denied any rights or freedoms guaranteed by this 
Charter, the evidence shall be excluded if  it is established that, having regard 
to all circumstances, the admission of  it in the proceedings would bring the ad-
ministration of  justice into disrepute” (Canadian Charter of  Rights and Free-
doms, s 2, Part I of  the Constitution Act, 1982, being Schedule B to the Canada 
Act 1982 (UK), 1982, c 11).

However, this does not mean that judicial review has not played a key role in 
shaping the Exclusionary Rule in Canada. In fact, courts are partly expected to 
help remedy violations of  individual liberties since9 the Supreme Court estab-
lished guidelines for lower courts when assessing evidence admissibility. In Col-
lins v. The Queen, 1 S. C. R 265 (1987) the Court emphasized that judges must 
consider excluding evidence if  it undermines trial fairness, and that they should 
also take into account the seriousness of  the Charter violation (e.g., a “good 
faith” error being less severe than an avoidable breach), and the potential harm 
to the judiciary´s reputation.10 

It is important to bear in mind that Canada is a common law nation whose 
legal system operates on precedent. While it has taken significant legislative 
steps to address the inclusion or exclusion of  evidence (such as amending the 
Charter of  Rights and Freedoms through the well-known section 24(2)), case 
law remains predominant, as legislative bodies have been unable to establish a 
clear consensus. As noted by Skinnider, “whether and in what circumstances 
courts should exclude illegally or improperly obtained evidence is one of  the 
most hotly contested questions in criminal procedure and evidence law”.11 Sim-
ilarly, Osborn affirms12 that in Canada illegally obtained evidence is excluded 
only when its prejudicial effect outweighs its probative value, or when it is either 
irrelevant or unreliable, an approach Mexico should consider. 

While the norm is said to be “American Made, Canadian Approved”, the 
past 15 years have seen a growing debate in Mexico regarding the Exclusionary 
Rule. After centuries of  civil law tradition and inquisitorial process, the coun-
try has adopted certain common law legal principles, including the adversarial 
system. Under significant U.S. political and economic pressure, Mexico under-
went a dramatic shift, prioritizing not only the rights of  the accused but also 
the protection of  victim´s rights. State authorities are now obligated to uphold 
the presumption of  innocence, due process, the right to legal counsel, and the 
prohibition of  self-incrimination. 

9  James Stribopoulos, Lessons from the Pupil: A Canadian Solution to the American Exclusionary Rule 
Debate, 22 Boston College International and Corporative L. Rev. 1, 77-140 (1999).

10   Stribopoulos, supra note 9, at 122-124.
11   Skinnider, supra note 8.
12   Debra Osborn, Suppressing the Truth: Judicial Exclusion of  Illegally Obtained Evidence in the United 

States, Canada, England and Australia, 1 Elaw Journal, Murdoch University Electronic Journal 
44, (2000).
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However, alongside the positive changes, the adoption of  the adversarial sys-
tem has raised concern among citizens, legal professionals and scholars. Key 
issues include the potential for guilty parties to go free, insufficient measures to 
curb police corruption, and challenges in safeguarding the integrity of  the crim-
inal justice process. Now, fifteen years into the transition, Mexico’s legal com-
munity continues to grapple with balancing the rights of  the accused against 
those of  victims, including questions of  reparations and compensation.

This article’s central question is whether Mexico should formally incorpo-
rate the North American version of  the Exclusionary Rule (along with its ex-
ceptions), into its written legislation. Given that Mexico’s decision to reform its 
centuries old legal traditions was partly influenced by its northern neighbor, 
the analysis focuses on the path taken by the U.S. and Canada —rather than 
other legal systems like Spain—, since both nations have struggled with this is-
sue extensively in their courts and legislatures. We argue that Mexico should 
avoid letting “history repeat itself ” by waiting for courts to legislate through ju-
dicial fiat, as occurred in the U.S. Instead, it should confront the issue directly 
with comprehensive legislation and, if  possible, a constitutional amendment, 
one that is even more progressive than the Canadian Charter. Additionally, the 
legislature should proactively codify exceptions to the Exclusionary Rule while 
providing clear guidelines and training for law enforcement and judges on its 
implementation. 

We believe Mexico is likely to follow the path traced by its northern neigh-
bors. First, no country exerts more political pressure —formal or informal— 
on Mexico than the U.S. In fact, Mexico’s ongoing transition to an adversarial 
legal system is largely driven by U.S. mandates tied to American financial sup-
port. As a result, like most Latin American countries, Mexico´s Criminal Pro-
cedures Code already establishes an adversarial system blending elements of  
traditional civil law and American-inspired common law. 

Second, the geographical proximity of  the U.S. and Canada, along with 
long-established treaties, trade ties and/or cultural exchanges, makes them nat-
ural reference points —much as France might look to Italy for legal guidance 
rather than overseas. Finally, both the U.S. and Canada have operated under 
the adversarial system for generations, developing a robust legal framework that 
Mexico could leverage to its advantage.

II. Methodology

This analysis is based on a review of  the most relevant judicial precedents from 
the United States and Canada, in addition to legislative frameworks in Mexico. 
These selected cases focused on the obtention of  illegal evidence, a key element 
in any investigation. For the Mexican case, the analysis covers constitutional 
standards, applicable criminal laws, and jurisprudential criteria. Moreover, key 
factors influencing the application of  the Exclusionary Rule—including trial 

https://doi.org/10.22201/iij.24485306e.2025.1.19606


Mexican Law Review, New Series, vol. XVIII, no. 1, July - December 2025, pp. 117-143
Paola Iliana de la Rosa Rodríguez and Anthony P. LaRose
Toward a New Regulation on the Exclusionary Rule. What Can Mexico Learn from American and Canadian Experiences?
e-ISSN: 1870-0578 | DOI: https://doi.org/10.22201/iij.24485306e.2025.1.19606

122

fairness, judicial integrity, police misconduct, prosecution, and suppression mo-
tions—are examined. Through an analysis of  suppression motion frequency, 
persecution rejection rates, and their potential systemic impact, this research 
evaluates whether these rules safeguard or undermine the criminal justice sys-
tem. Additionally, we include a comprehensive literature review of  noteworthy 
academic articles on illegal evidence in the United States, Canada, and Mexico.

III. The Exclusionary Rule in the U.S. and Canada

The history of  the Exclusionary Rule goes back to the second decade of  the 
twentieth century. However, its foundational precedent emerged earlier in 
Boyd v. United States, 116 U.S. 616 (1886), when the Supreme Court linked 
the Fourth and Fifth Amendments. In this landmark ruling, the Court held that 
compelling a defendant to produce private documents constituted an uncon-
stitutional search and seizure protections to obtain self-incriminating evidence, 
such conduct also breached the Fifth Amendment’s safeguards against com-
pelled testimony. 

This was later solidified in the landmark case of  Weeks v. United States, 232 
U.S. 383 (1914) where the Supreme Court specifically established the necessity 
of  excluding illegally obtained evidence. The court emphasized that this exclu-
sion served not merely to deter unconstitutional conduct by authorities, but to 
safeguard judicial integrity. In its ruling, the Court rejected the admission of  pri-
vate documents seized by federal law officers without a warrant. This made the 
U.S., according to Craig Bradley, the first nation to exclude probative evidence 
from the court process in order to protect citizens from government infringe-
ment on individual rights. 

The Warren court would later apply these protections to the state jurisdic-
tions via Mapp v. Ohio, 367 U.S. 643 (1961), explicitly citing constitutional 
safeguards against illegally obtained evidence. The decision prioritized both the 
importance of  preserving judicial integrity and the necessity of  deterring gov-
ernment misconduct, particularly by police enforcement. In Mapp, the court 
excluded “lewd and lascivious” materials found during an unlawful warrantless 
search for a bombing suspect despite their prohibited status under Ohio law. 
Additionally, the Court overturned part of  its prior decision in Wolf  v. Colo-
rado, 338 U.S.  25 (1949), which had previously held that the exclusionary rule 
did not apply to state proceedings. 

	 Even with a more clearly defined exclusionary rule under the Cana-
dian Charter, the issue has remained a subject of  debate and judicial review in 
Canada. Unsurprisingly, Canadian courts have developed extensive case law 
on the matter, sparking significant controversy. It is worth noting that Canada’s 
adherence to the exclusionary rule stems, at least in part, from international 
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law13 and a longstanding commitment for human rights —not merely defer-
ence to American common law precedent. Ultimately, however, Canadian juris-
prudence leans more heavily on the Charter and domestic legal precedent as it 
seeks to balance the rights of  the accused against the society’s interests` in pun-
ishing criminal offenders. As former Canadian Justice Lamer articulated in R. 
v. Hogan,14 this involves weighing the “social interest in the particular case and 
against the gravity or character of  the invasion”. Before the Charter, Canadian 
courts almost invariably favored admitting “relevant” evidence regardless of  
how it was obtained. However, in recent decades, they have also acknowledged 
the need to curb police misconduct and uphold judicial integrity by exclud-
ing evidence obtained through rights violations, most notably through “Collins 
framework”. 

 In 1987, the Supreme Court of  Canada first interpreted section “24(2)”—
the provision governing the exclusion of  evidence—in the case of  Ruby Col-
lins, who had been forcibly detained by the Royal Canadian Mounted Police 
(RCMP) and found in possession of  a small balloon filled with heroin. Collins 
argued that the warrantless search violated section 8 of  the Charter, which 
guarantees freedom from unreasonable searches and seizures. Overturning low-
er courts, Canada’s high court emphasized that judges must assess “all of  the 
circumstances” (similar to the American “totality of  the circumstances” test) 
when deciding whether to exclude the evidence. Key considerations include 
the nature of  the evidence, the severity of  the state violation (i.e. technical er-
ror versus deliberate misconduct), and the availability of  alternative means to 
obtain the evidence. 

Skinnider notes that the ultimate result was a three-part guide for lower 
courts to consider 1) how admitting the evidence would affect trial fairness, 2) 
factors to assess when evaluating the seriousness of  the Charter violation, and 
3) whether admitting the evidence would bring the judicial system into disre-
pute. While this “Collins Framework” provided the initial guidance, courts in 
the following years generally distinguished between types of  evidence, favoring 
the admissibility of  real evidence, (e.g., a murder weapon) while dismissing self-
incriminating evidence (e.g., confession). However, this did not mean Canadian 
common law would not continue evolving on the issue.15

A decade later in R. V. Stillman, 1 S.C.R. 607. (1997), the Supreme Court of  
Canada offered further guidance by distinguishing between “descriptive” and 
“non-descriptive” evidence. Descriptive evidence— such as evidence obtained 
without “compelling cooperation”— was not subject to protection, while non-
descriptive evidence, —where the accused was compelled to participate in the 
“creation or discovery of  the evidence,“ as with the hair samples, buccal swabs 
and teeth impressions in this case— was deemed inadmissible regardless of  its 

13   International Covenant on Civil and Political Rights, 1976
14   See R. v. Hogan, 2 U.S. 574, 595 (1975).
15   Skinnider, supra note 8.
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probative nature. However, this dichotomy didn’t last. In 2009, the court revis-
ited the issue in R. v. Grant, [2009] 2 S.C.R. 353, abandoning the Collins frame-
work in favor of a “fresh look” at the exclusion of  evidence under section 24 (2) 
of  the Charter. 

In Grant, the Supreme Court of  Canada, recognizing the ambiguity of  
earlier rulings and the resulting challenges in applying them consistently, es-
tablished “three avenues of  inquiry” to be assessed from a long-term, forward-
looking, and societal perspective”. The court revisited and revised the “Collins 
test”, raising the standard for excluding evidence. The case involved Donahue 
Grant, a young Black man, who was walking on a sidewalk in a location police 
deemed considered to be a high-crime area, when he was approached by sev-
eral officers, including two plainclothes detectives. Driving past Grant, the de-
tectives claimed he “stared” at them and was acting suspiciously by fidgeting in 
his pants and jacket. Along with a uniformed officer who intentionally blocked 
Grant’s path, the three officers confronted him. According to the police, Grant 
acted “suspiciously”, and he was asked to keep his hands visible while he was 
questioned as to whether he was carrying anything he should not. He admitted 
that he was carrying a firearm and a small quantity of  marijuana. He was then 
read his rights and arrested.

At trial, Grant claimed the stop and arrest violated his rights under multiple 
sections of  the Canadian Charter of  Rights and Freedoms and sought to have 
the evidence excluded. However, the trial judge disagreed and admitted the 
pistol as evidence, resulting in Grant’s conviction on several firearms offences. 
Grant appealed, but the appeals court upheld the decision, ruling that while the 
detention was “arbitrary”, and breached section 9 of  the Charter, the evidence 
remained admissible under section 24(2). The Supreme Court later confirmed 
this ruling, concluding that while the stop was arbitrary, it was not “sufficiently 
egregious” to exclude the evidence, and the weapons convictions were upheld. 

Thus, when balancing the effect of  admitting evidence against protecting 
individual rights and upholding the integrity of  the justice system, courts must 
consider three key factors: (1) the seriousness of  the state conduct that violated 
the Charter (as admitting the evidence could signal judicial tolerance of  seri-
ous state misconduct), (2) the extent to which the breach undermined the ac-
cused’s Charter-protected interests (since admission might devalue individual 
rights); and (3) society’s interest in resolving the case on its merits (para. 71). 
Additionally, the court confirmed that judges must consider the totality of  the 
circumstances surrounding the evidence’s acquisition and determine whether 
its admission would bring “the administration of  justice into disrepute” (para. 
71) (R v Grant, 2 SCC 32, 2 SCR 353 (2009)).

In short, the court ruled that while sections 8 and 9 of  the Charter had been 
violated, the breach was not severe enough to justify excluding the evidence, as 
doing so would not “bring the administration of  justice into disrepute”. Grant 
marked a significant shift in the court’s approach— moving from balancing 
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the rights of  the accused against those of  victims, to weighing individual rights 
against the government’s (and by extension, the court´s) reputation.

Still, the court’s “broad societal test”16 effort did not settle the issue, and, un-
surprisingly, Canada’s courts have since faced numerous exclusionary rule cases, 
with the Grant’s guidelines remaining “the subject of  significant consideration 
and commentary”.17 Ultimately, despite a considerable “head start” (including 
a century of  American jurisprudence in the area) a well-written Charter, and 
almost fifty years of  case law, Canada’s legal debate over the exclusionary rule 
remains unresolved.

1. The Constable Blundered 

The central criticism of  the Exclusionary Rule is that it has, does, and will con-
tinue to release guilty individuals simply because “the constable blundered”, as 
U.S. Supreme Court Justice Benjamin Cardozo famously put it. Critics argue 
that countless factually guilty defendants may evade justice due to police errors 
made in “good faith”.18 However, time has shown that this concern is unfound-
ed. Evidence is successfully suppressed in very few cases, perhaps less than 1% 
of  felony prosecutions.19 Moreover, as Davies notes the vast majority of  cases 
are settled before trial, often before any challenges to admission of  evidence are 
even raised.20 

Additionally, as McDonald explained in 2018, when the police misconduct 
is unintentional, excluding evidence does little to deter future violations. Conse-
quently, Fourth Amendment violations stemming from police ignorance, care-
lessness, or even sheer incompetence have rarely led to evidence being excluded. 

In his comprehensive study, Peter F. Nardulli found that motions to suppress 
physical evidence were filed in fewer than 5% of  the 7,500 cases reviewed —
and succeeded only 0.69% of  the time. His analysis revealed similarly low suc-
cess rates for “serious” motions to exclude identifications and confessions, with 
suppression motions yielding comparable results.21 Furthermore, he points out 
that even where evidence was excluded, it did not necessarily lead to an acquit-
tal or charges being dropped. In fact, “In all, only 46 cases —less than 0.6% of  
the cases studied— were lost because of  the three exclusionary rules combined, 

16   Wayne Gorman, The Admission and Exclusion of  Unconstitutionally Obtained Evidence in Canada, 
54 Court Review: The Journal of the American Judges Association 1, 113 (2018).

17   Gorman, supra note 16, at 114.
18   Matthew Tokson & Michael Gentithes, The Reality of  the Good Faith Exception, Georgetown 

Law Journal 546, 1-57 (2023).
19   Report by the Comptroller General of the United States, Impact of the Exclusion-

ary Rule on Federal Criminal Prosecutions 14 (1979).
20   Thomas Davies, A Hard Look at What We Know and Still Need to Learn About the 

Costs of  the Exclusionary Rule, USA, American Bar Association 611 (1983).
21   Peter Nardulli, The Societal Cost of  the Exclusionary Rule: An Empirical Assessment, 8 Ameri-

can Bar Foundation Research Journal 3, 585-609 (1983).
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most of  them involving offenses that would have incurred less than six months’ 
imprisonment or first offenders”.22 

In a recent study, Liu and Nir found that few cases face evidentiary chal-
lenges, and even among those, only 13% result in exclusion of  any evidence. 
They also note that judges predominantly sided with the police, especially in 
cases lacking corroborating facts (e.g., no video evidence). Therefore, they con-
clude that the motion to suppress hearings are not an effective deterrent against 
police misconduct.23 Moreover, evidence suppressions occur in only 0.69% of  
all cases dismissed due to illegally seized evidence. Prosecutors reject just 0.8% 
of  felony arrests because of  illegal searches, and the rate is slightly higher for 
drug cases, at 2.4%.

In similar research, Craig Uchida and Timothy Bynum found comparable 
results: motions to suppress evidence were granted for only two percent of  cas-
es, and defendants who were “set free” typically faced charges involving minor 
drug possession or petty theft.24 Furthermore, another recent study by Esther 
Nir, which included cases where motions to suppress were dropped prior to a 
hearing, revealed a slightly higher success rate (6%) for the defense.25 These 
findings suggest that raising exclusionary rule concerns has little to no effect 
on allowing criminals, especially those accused of  felonies or violent crimes, to 
evade conviction. 

As we can see, rejection rates in both the U.S. and Canada are relatively low, 
and the inclusion of  the Exclusionary Rule has not compromised public safety 
or led to an evolving door of  crime. In the U.S., the debate has shifted towards 
allowing erosion of  the Rule, with growing acceptance of  such evidence in cer-
tain cases.

2. Does Not Reduce Corruption

The second major criticism is that the exclusionary rule has little to no effect on 
deterring police misconduct. Thomas K. Clancy26 addressed the lack of  empir-
ical data to either confirm or refute its effectiveness in preventing 4th Amend-
ment violations. While no comprehensive database tracks instances of  police 
planting or illegally obtaining evidence, the extremely low number of  case dis-

22   Nardulli, supra note 21, at 585.
23   Liu Siyu & Esther Nir, Mission Impossible? Challenging Police Credibility in Suppression Motions, 

33 Criminal Justice Policy Rev. 6, 584–607 (2021).
24   Craig Uchida & Timothy Bynum, Effects of “United States vs. Leon” on Police 

Search Warrant Practices, (1984-1985, Stanford libraries). https://www.icpsr.umich.edu/
web/NACJD/studies/9348

25   Esther Nir, Empowering the Exclusionary Rule: Using Suppression Motion Data to Improve Police 
Searches and Searches in the United States, 22 International Journal of Police Science & Manage-
ment 1, 96–107 (2020). https://doi.org/10.1177/1461355719888945 Last consulted February 
10th, 2025.

26   Thomas K. Clancy, The Fourth Amendment`s Exclusionary Rule as a Constitutional Right, 10 Ohio 
St. J. of Crim. L., May 12th, 2012, at 357. 
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missals and the rarity of  serious disciplinary actions against officers each year 
strongly supports this conclusion. 

In fact, some argue that the ER may even encourage constitutional viola-
tions, particularly when outdated case law and statutes are used to justify mod-
ern police practices.27 Also, the suppression of  evidence does not guarantee a 
dismissal or acquittal, as remaining evidence may still lead to a conviction. Crit-
ics also emphasize that the ER offers little direct relief  for the innocent individu-
als whose Fourth Amendment rights have been violated by law enforcement. 
Even so, proponents would likely agree that the Exclusionary Rule, if  properly 
applied, serves as a safeguard for all —guilty and innocent alike— against fu-
ture constitutional violations (assuming police adhere to judicial rulings that 
curb their discretion). 

In Canada, Lauren Gowler has highlighted the limitations of  the Charter of  
Rights and Freedoms in deterring police corruption and misconduct, question-
ing whether officers are genuinely held accountable for violations. Then, by ad-
dressing police powers on an ad hoc basis (e.g., numerous lower court rulings) 
the judiciary has failed to establish clear precedents limiting police authority. 
Consequently, Gowler advocates for a more proactive legislative role in defining 
police powers and implementing stronger safeguards, including new laws and 
Charter amendments, to prevent abuses.

If  the exclusionary rule, as currently interpreted by the courts, enforced by 
police themselves, and overseen by government prosecutors reluctant to bring 
criminal charges against officers in the U.S. and Canada, does not significantly 
reduce police corruption, it certainly will not do so in Mexico.

3. Civil Torts and Police Qualified Immunity

Evidently, civil torts have also proven ineffective in deterring police misconduct. 
Lawsuits against police are difficult to win, and —aside from a few notable ex-
ceptions—, rarely lead to substantial penalties. Moreover, they fail to hold indi-
vidual officers personally accountable, as any monetary judgments are typically 
passed on to taxpayers or an insurance company. Interestingly, the cases that 
influenced the drafting of  the Fourth Amendment were not English criminal 
cases, but rather tort claims in which victims sought damages for violations of  
their lawful rights.28 

 In the past year, particularly since the death of  George Floyd, there has 
been significant debate over reforming this system, including proposals to elimi-
nate qualified immunity, which often shields police and other public employees 
from liability for actions taken “under the color of  law”, even in cases that may 

27   Matthew Tokson & Michael Gentithes, The Reality of  the Good Faith Exception, Uni-
versity of Utah College of Law Research Paper No. 546 (2023).

28   Richard Posner, Rethinking the Fourth Amendment, 49 The Supreme Court Review, 49-80 
(1981).
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appear to be civil rights violations. Some have also suggested requiring offi-
cers to carry individual liability insurance, at least in the U.S. However, Joanna 
Schwartz notes, “eliminating qualified immunity would not significantly alter 
the scope of  constitutional protections, dramatically increase plaintiffs’ success 
rates, or transform government practices that currently dampen the effects of  
lawsuits on officers’ and officials’ decision-making.” Given these limitations, 
Mexico’s legislature would likely need to enact tailored regulations to address 
these concerns effectively.29

IV. Exceptions to the Exclusionary Rule

The development of  exceptions to the Exclusionary Rule under common law 
has also been controversial. While a full discussion falls outside the scope of  this 
article, the following provides a summary of  these exceptions. Broadly speaking, 
evidence obtained in good faith is not excluded, for instance, when police rea-
sonably rely on a search warrant that is later deemed invalid. As established in 
Stone v. Powell (cited by Brown);30 along with Halpern31 and Correa,32 courts 
may allow evidence obtained by government agents who acted under reason-
able, although mistaken, belief  that their search or seizure was lawful.

The doctrine of  inevitable discovery allows evidence obtained through an 
unlawful search or seizure to be admitted in court, provided it would have 
been unavoidably discovered through an independent, legal investigation. For 
example, in Brewer v. Williams, 430 U.S. 387 (1977) cited by Kamisar33 and 
Brooks,34 the court admitted illegally obtained evidence —Williams’ incrimi-
nating statements that led the police to the victim’s body— reasoning that the 
body would have been found eventually, even without the unlawful interroga-
tion. Similarly, in Nix v. Williams (referred by Kaczynski35 and Fishkin36), the 
Court reaffirmed that evidence remains admissible if  it would inevitably have 
been uncovered through lawful police procedures. Similarly, In Murray v. Unit-

29   Joanna Schwartz, After Qualified Immunity, 120 Columbia Law Review 2, 309–388 (2020).
30   John Brown, The Good Faith Exception to the Exclusionary Rule, 23 S. Tex. L.J. 655. (1982).
31   Philip Halpern, Federal Habeas Corpus and the Mapp Exclusionary Rule After Stone v. Powell, 82 

Colum. L. Rev. 1 (1982).
32   Correa, supra note 4. At 644-677. 
33   Yale Kamisar, Brewer v. Williams, Massiah and Miranda, What Is ‘Interrogation’-When Does It 

Matter, 67 Geo. L. J. 1 (1978).
34   Peter Brooks, Inevitable Discovery-Law, Narrative, Retrospectivity, Yale J. of Law and the hu-

manities, 2013, in 71.
35   Stephen Kaczynski, Nix v. Williams and the Inevitable Discovery Exception to the Exclusionary Rule, 

Army Law, 1(1984).
36   James Fishkin, Nix v. Williams, An Analysis of  the Preponderance Standard for the Inevitable Discovery 

Exception, 70 Iowa L. Rev 1369 (1984).
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ed States (referenced by Graveline37 and Fee38), the Supreme Court broadened 
the independent source doctrine, permitting evidence initially discovered dur-
ing an illegal police entry to be admitted because it was later secured through a 
valid warrant, independent of  the initial illegality.

The attenuation exception to the ER allows evidence obtained through gov-
ernment misconduct to be admissible if  the connection between the miscon-
duct and the discovery of  the evidence is sufficiently weak. For example, in 
Wong Sun v. U.S. , a narcotics case, the defendant’s confession followed an 
unconstitutional arrest. The police initially found heroin in possession of  Way, 
who then led them to Toy. After an illegal entry, Toy implicated Johnny as a 
drug seller, and at Johnny’s premises, he further implicated Wong Sun. Johnny 
and Toy were arrested, and the police compelled Toy to take them to Wong 
Sun’s house. Though no narcotics were found, Wong Sun was arrested. While 
the Court of  Appeals ruled that the arrests and evidence obtained without war-
rants violated the Fourth Amendment, it held that certain items of  proof  were 
not direct products of  the illegal arrests and were therefore admissible. 

When evidence is challenged but the unconstitutional conduct is deemed 
too remote from the original police misconduct (i.e., attenuated) it may still 
be admissible.39 The independent source doctrine permits the use of  evidence 
initially obtained unlawfully, such as through an illegal search, if  it is later ac-
quired through constitutionally valid means. Additionally, the government may 
sometimes introduce illegally gathered evidence (impeachment evidence) not to 
prove guilt but to challenge the credibility of  a defense witness. Finally, qualified 
immunity shields police officers from civil lawsuits—often a defendant’s only re-
course for a rights violation (i.e., illegal search)—unless the officer acted entirely 
outside the scope of  their lawful duties. 

For over a century, America’s common law courts have stirred controversy by 
carving out numerous exceptions to the Exclusionary Rule, such as the “good 
faith exception”. The U.S. Supreme Court’s ruling in Silverthorne Lumber Co. 
v. United States,40 began weakening the ER declaring that illegally obtained 
evidence “become sacred and inaccessible“ —this exception is now known as 
the “independent source” doctrine. Over time, courts have interpreted addi-
tional exceptions, leading many to argue that these represent a steady, albeit 
slow erosion of  Fourth Amendment protections. Critics of  the ER, as Stribo-
poulos points out, often dismiss its role in preserving judicial integrity.41 Caro-
lyn Yagla goes further, asserting that “the Exclusionary Rule has evolved from a 

37   Bradley Graveline, Fourth Amendment-An Acceptable Erosion of  the Exclusionary Rule, 79 J. Crim. 
L. & Criminology 647 (1988).

38   Edwin Fee, Jr., Criminal Procedure I: Narrowing the Protection of  the Fourth Amendment, Ann. Surv. 
Am. L. 371. (1989)

39   See Nardone v. United States, 308 U.S. 338, 341 (1939)
40   Silverthorne Lumber Co. v. United States, 251 U.S. 385, 392 (1920)) 
41   James Stribopoulos, Lessons from the Pupil: A Canadian Solution to the American Exclusionary Rule 

Debate, 22 Boston College International and Corporative L. Rev. 1, 77-140 (1999).
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constitutional right to its present interpretation as a judicial remedy applicable 
only when it will advance the goal of  deterrence”.42 We argue that Mexico 
should not emulate this approach. Instead, legislative action, rather than relying 
solely on judges, is necessary to protect the accused and effectively deter police 
misconduct. 

In Canada, while the Charter has not relied as exclusively on case law for 
specific exceptions, the Supreme Court has still been called to interpret its pro-
visions and provide some guidance for lower court judges. Historically, pre-
Charter Canada left the determination of  evidence’s probative value —and 
thus its admissibility— largely to the discretion of  individual judges. This has 
resulted in a legal framework that generally favors admissibility over exclusion. 
Moreover, Canadian scholarship on the ER tends to prioritize safeguarding the 
judiciary from “disrepute” rather than focusing primarily on deterring police 
misconduct or protecting individual rights. As Robert Harvie observes, while 
stemming police misconduct may be a benefit that results from the ER, “the 
purpose of  section 24(2) is to prevent the administration of  justice from being 
brought into further [italics added] disrepute by the admission of  the evidence at 
trial”.43 Thus, Mexico may require a legislative, rather than a judicial, approach 
to effectively address police corruption and rights violations.

V. The Exclusionary Rule in Mexico

Unlike its northern neighbors, Mexico’s Exclusionary Rule is not a product of  
judicial interpretation but is explicitly enshrined in the Federal Constitution and 
in the National Criminal Procedures Code. Further, protection against the use 
of  illegally obtained evidence (known as “prueba ilícita”) is recognized as a hu-
man right and is as one of  the key tools of  court officials to protect the rights 
of  the accused.44 As in the U.S., however, it is also viewed as an important safe-
guard of  judicial integrity, since judges are expected to disregard illegally ob-
tained evidence when determining guilt or innocence. 

Additionally, a key purpose of  the exclusionary rule in Mexico was to reduce 
illegal practices during detentions and criminal investigations.45 Unlike in Can-
ada and the U.S., Mexico’s ER is not considered to be a remedy for the personal 
“harm” suffered by the individuals subjected to an unlawful arrest or searches. 
In other words, it is not designed to deter police misconduct or correct unconsti-
tutional practices by law enforcement. As Salas Calero notes, most police offi-

42   Carolyn Yagla, The Good Faith Exception to the Exclusionary Rule: The Latest Example of  “New 
Federalism” in the States, 71 Marquette L. Rev. 1, 15 (1987).

43   Robert Harvie, The Exclusionary Rule and the Good Faith Doctrine in the United States and Canada: 
A Comparison, 14 Loyola of Los Angeles International and Comparative L. J. 4, 798 (1992).

44   Miguel Anaya & Paola De la rosa, la prueba ilícita, sus premisas, regulación y excep-
ciones en el sistema penal acusatorio 116 (México: Flores Editor y Distribuidor, 2017)

45   Erik Perez Loyo, La prueba ilicita (México: Flores Editor y Distribuidor, 2022).
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cers are poorly informed about the rule’s application or its exceptions, and there 
is minimal accountability for illegally obtained evidence.46 Furthermore, the 
lack of  professionalism in police work has led to a high number of  due process 
violation complaints filed with Mexican human rights organizations. 

It is evident that Mexico’s ER not only shares origins with the U.S., but also 
mirrors its expectations and growing pains. Now that Mexico has adopted a 
common law legal process, it will likely face the same centuries-long struggle 
of  legal precedents to achieve the desired balance. However, we argue that this 
ought not be necessarily the case. Mexico can “predict the future” by exam-
ine the evolution of  the Exclusionary Rule in the U.S. and Canada, using their 
histories to craft a legislative remedy more aligned with the Canadian Charter of  
Rights and Freedoms. Rather than waiting decades to achieve a fragmented ju-
dicial review, we suggest a more substantive legal reform in the National Crimi-
nal Procedures Code, one that clearly defines protections from the outset. 

While the exclusionary rule inevitably means some criminals may go free, 
history in the U.S. and Canada suggests that this number is minimal (e.g., less 
than 1% at the U.S. federal level) and typically applies only to relatively minor 
cases. We argue that the more pressing concern is the need to curb police mis-
conduct and strengthen public trust in the criminal justice system. Furthermore, 
fears about “cartel members evading justice“ —a significant issue in Mexico— 
could be mitigated by incorporating a “crime seriousness test” into the law. 
This would involve a legislatively codified directive instructing judges to weigh 
the admissibility of  evidence based on the gravity of  the offense and, where rel-
evant, its ties to particularly dangerous Drug Trafficking Organizations. 

	 While this article cannot fully address all the legal, political and social 
objections to the ER, several key criticisms have persisted in both the U.S. and 
Canada. Opponents argue that the rule allows the guilty to go free and fails 
to assist innocent victims of  police misconduct when no illegally obtained (or 
planted) evidence exists. Additionally, critics contend that it provides, at best, 
a minimal deterrence against police misconduct and may even incentivize fur-
ther corruption, such as perjury. Lastly, existing tort remedies have proven in-
adequate in deterring police violations. Our broader argument is that these 
criticisms have endured for decades in both the U.S. and Canada, and strikingly 
similar objections have emerged in contemporary Mexico. The next section 
briefly addresses each of  these issues.

1. Concerns about the Exclusionary Rule in Mexico

In Mexico, Congress serves as the primary source of  law. Article 20 of  the Fed-
eral Mexican Constitution establishes that any evidence obtained in violation 

46   Luis Calero, Aspectos materiales y procesales del principio acusatorio: problemas probatorios, prueba il-
ícita y procesos penales socialmente relevantes. La exclusión de pruebas ilícitamente obtenidas en el Derecho Procesal 
de los Estados Unidos, 66 Revista del poder judicial, 367-401 (2002).	
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of  human rights is considered inadmissible. This principle is further reinforced 
by the National Criminal Procedures Code: Article 263 requires that evidence 
must be obtained, produced, and reproduced in a lawful manner, while Article 
357 declares evidence invalid if  it has been obtained through humans rights 
violations or not properly incorporated under the law. Additionally, Article 346 
mandates the exclusion of  evidence that has been illegally obtained. Together, 
these provisions reflect a strong legislative commitment to addressing concerns 
regarding improperly obtained evidence, as neither the Mexican Constitution 
nor the National Criminal Procedures Code permits exceptions to the exclu-
sionary rule.

The second source of  law in the Mexican legal system is jurisprudence, a 
term referring to binding legal precedents.47 Judicially created laws play a sec-
ondary role, since the publication of  court opinions remains limited, especially 
at the local level. According to the Mexican High Courts of  Justice (Tribunales 
Superiores de Justicia), excluding illegal obtained evidence is a key practice that up-
holds and protects due process. Their judicial interpretations have established 
that evidence directly or indirectly gathered in violation of  human rights is in-
admissible, and will have no effect.48 They have further ruled that the right to 
due process encompasses the right not to be convicted based on evidence ob-
tained outside the constitutional and legal standards.49 Another interpretation 
regarding the exclusion of  illegal evidence states that any statement declared by 
the accused without the legal counsel must be excluded as unlawful and holds 
no value.50 The prohibition of  illegal evidence serves as a safeguard for defen-
dants in criminal proceedings, ensuring that their rights are protected. It also 
means that the fundamental formalities of  the procedure must be respected as 
a condition for any criminal conviction. 

 Another main concern of  including the Exclusionary Rule in Mexican law 
was that it would lead to more acquittals of  guilty defendants (due to excluded 
evidence), but, in contrast, would reduce police corruption. However, neither 
of  these expectations has materialized. For instance, a study published in 2023 
revealed that in the State of  Mexico (Estado de México), prosecutors typically 
did not seek the exclusion of  evidence because the defense presented none for 
consideration.51 In Baja California, the Public Prosecutor’s Office moved to ex-
clude evidence in two cases where the defense did submit proof, but the judge 

47   José Serna, The Concept of  Jurisprudencia in Mexican Law. 1 Mexican Law Review, no.2 5 
(2009).

48   Tesis: CLXII/2011, Semanario Judicial de la Federación y su Gaceta, Novena Época, t. 
XXXIV, agosto de 2011, p. 226. Registro 161221.

49   Tesis 139/2011, Semanario Judicial de la Federación y su Gaceta, Décima Época, t.3, 
diciembre de 2011, p. 2057. Registro: 160509

50   Tesis: 1a./J. 35/2015 (10a.), Gaceta del Semanario Judicial de la Federación, Primera 
Sala, Décima Época, t. 1. libro 18, mayo de 2015, p. 302. Registro número 2009008.

51   Usaid, Observatorios de audiencias y resoluciones judiciales. Estado de México y 
Baja California (2023).
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denied both requests.52 Furthermore, courtroom discussions during hearings 
rarely resulted in evidence being excluded. 

The lack of  penalties for crime in Mexico is evidently a top concern for 
citizens. Recent studies indicate that public concern over impunity more than 
doubled between 2012 and 2018.53 A few months after the Exclusionary Rule 
was first codified in the Mexican Constitution, the Mexican newspaper Refor-
ma revealed that only 1% of  crimes committed resulted in punishment, which 
contributed to the low crime reporting rate. Nevertheless, this near-total lack of  
accountability is not due to the result of  the exclusion of  evidence in courts. Ac-
cording to a 2019 report by the Institute for Economics and Peace, only 7 % of  
the crimes were investigated and less than 3 percent led to convictions, resulting 
in an impunity rate of  97%.54

This phenomenon occurs primarily because crimes go unreported. Accord-
ing to the study, the main reason people avoid reporting crimes is lack of  trust in 
authorities (16%).55 Other contributing factors include lengthy legal processes, 
insufficient evidence, the perception that minor crimes are not worth report-
ing, fear of  retaliation (especially among assault victims), concerns about extor-
tions, and the hostile attitude of  officials.56 Most citizens in Mexico believe filing 
charges is a waste of  time and victims generally doubt the authorities’ ability to 
investigate crimes. Very few criminals face consequences, since cases are rarely 
pursued, arrests are infrequent, and prosecutions are even rarer. 

 Research from the U.S.57 suggest that roughly 1% of  cases involve evidence 
being excluded due to the exclusionary rule. Applying this to the Mexican con-
text, where only 3% of  crimes are reported, means the rule would affect less 
than 1% of  that already small fraction. Ultimately, this amounts to a mere 
0.03% of  total criminal activity.58 Additionally, public trust in the police has 
remained consistently low in Mexico. The following chart, sourced from the 
National Survey of  Victimization and Perception of  Public Safety (ENVIPE),59 
displays the percentage of  crimes reported in Mexico between 2012 and 2019. 

52   Usaid, supra note 50.
53   Jose Luengo & Tessa Butler, Impunity in Mexico: A Rising Concern, Justice in Mexico, (May, 

4, 2018), https://justiceinmexico.org/impunity-mexico-rising-concern/
54   Institute for Economics and Peace, Índice de Paz 2 (México 2019). https://www.

economicsandpeace.org/wp-content/uploads/2020/08/Mexico-Peace-Index-2019-Spanish.pdf
55   Institute for Economics and Peace, supra note 54 at 62.
56   Marien Rivera & Rafael Chávez, Presentan cifras de inseguridad en México, 1 Números rojos 

del sistema penal 1, 1-17 (2011).
57   Mike Lavin, The Impact of  the Exclusionary Rule Upon the Montana Criminal Justice System, United   

States, National   Institute   of   Justice (1984) https://www.bjs.gov/content/pub/pdf/ierum-
cjs.pdf

58   Bureau of Justice Statistics, Department of Justice. https://www.bjs.gov/content/
pub/pdf/ierumcjs.pdf  

59   INEGI, Encuesta Nacional de Victimización y Percepción sobre Seguridad Pública (EN-
VIPE) (2024).
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Table 1. Victimization and Perception of  Public 
Safety Based on INEGI (ENVIPE, 2024)

2012 12.2%

2013 9.9%

2014 10.7%

2015 10.5%

2016 9.7%

2017 10.4%

2018 10.6%

2019 11.0%

2020 10.1%

2021 10.1%

2022 10.9%

2023 10.4%

The Exclusionary Rule, in its current form, has proven largely ineffective in 
curbing police corruption. According to the 2021 National Survey of  Persons 
Deprived of  Liberty (ENPOL),60 52.8% of  the detainees reported experiencing 
psychological violence while held in police stations or Public Prosecutor’s Office. 
Criminal investigation authorities continue to employ torture and other forms 
of  ill-treatment to extract incriminatory evidence during investigations.61 Many 
respondents reported experiencing unlawful violence in their interrogations fol-
lowing detention. ENPOL reported that 75% of  surveyed individuals claimed 
to have endured some type of  “psychological violence” during arrest, includ-
ing abuses such as forced nudity or suffocation. Nearly 64% reported physical 
assaults, such as kicking, punching, crushing injuries, and electric shocks. Fur-
thermore, the survey revealed that 72% of  the detained faced torture during 
custody and 61% experienced mistreatment in the prosecutor’s office.

In 2019, the World Justice Project62 revealed that the torture and ill-treat-
ment in Mexico are most likely to occur before trial, particularly during inspec-
tions of  individuals and private premises, detainee interrogations, and suspects 
line-ups. Testimonies from arrested individuals further indicate that violence is 
more prevalent during criminal investigations than in prisons. Unfortunately, 
as Jasso & Jasso point out, violent interactions between police and civilians re-

60   ENPOL, Encuesta Nacional de Población Privada de la Libertad (2021).
61   Philip Alston & Ryan Goodman, International human rights 1045 (Oxford Univer-

sity Press, 2013).
62   World Justice Project, Índice de Estado de Derecho en México 2019-2020 (2020).
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main a widespread and persistent issue across Latin America.63 Cano & Frago-
so suggest that police brutality is an endemic practice, where violent acts and 
victimization are typically not treated as law-breaking behaviors, 64 but as “ex-
ternalities of  police work”.65 Similarly, Westley asserts that violence is an accept-
ed tool within police organizations.66 Torture and illegal methods are often tied 
to investigative procedures, such as extracting confessions, witness statements, 
or testimonies from accomplices. These findings suggest that Mexico’s ER sys-
tem has done little to limit police corruption.

The prohibition of  self-incrimination is firmly enshrined in both the Federal 
Constitution and the National Criminal Procedures Code. These provisions 
unequivocally ensure that incriminating evidence cannot be obtained through 
coercive methods. Before the constitutional reform of  2008, judicial interpre-
tations failed to explicitly recognize the ban on illegally obtained evidence, re-
sulting in a lack of  legal precedents supporting this important principle. In 
addition, the Mexican Court has used three different exceptions to the exclu-
sionary rule: inevitable discovery, independent source and attenuation doctrine. 

According to the Mexican Federal Courts interpretation, the Inevitable Dis-
covery exception exists when illegally obtained evidence could have been un-
avoidably acquired through legal means.67 Additionally, Federal Courts have 
ruled that evidence presented following an illegal detention should not auto-
matically be deemed inadmissible if  it inevitably would have been discovered 
by lawful methods.68

The “independent source” theory has also been referenced by Federal 
Courts. The fact that a defendant’s statement is deemed invalid due to being 
obtained without legal counsel does not automatically require the exclusion of  
their testimonies from the corresponding analysis, as doing so would violate 
the principle of  exclusion. This is because the two pieces of  evidence are inde-
pendent, with no causal connection between them.69 Another interpretation 
by these Courts states that if  a defendant’s statement given through a Gesell 
chamber is nullified due to the absence of  an attorney, it does not follow that 

63   Lucía Jasso &  Carolina Jasso, Abuso policial, discrecionalidad y tecnologías de vigilancia en América 
Latina, 42 Iztapalapa. Revista de ciencias sociales y humanidades 90, 119-144 (2021).

64   Ignacio Cano & José Fragoso, Letalidade da acao policial no Rio de Janeiro: A actuacao da Justica 
Militar, 8 Revista Brasileira de ciencias criminais 30, 207-233 (2000).

65   Philip Stinson, Criminology explains police violence, (University of  California Press, 
2020).

66   William Westley, Violence and the Police, 1 American Journal of Sociology 59, 34-41 
(1953).

67   Tesis: (II Región) 1o.6 P (10a.), Gaceta del Semanario Judicial de la Federación, Décima 
Época, Libro 70, Septiembre de 2019, Tomo III, p. 2006, Registro: 2020672.

68   Tesis: I.1o.P.50 P (10a.), Gaceta del Semanario Judicial de la Federación, Décima Época, 
Libro 45, Agosto de 2017, Tomo IV, p. 3031, Registro 2015004.

69   Tesis:I.9o.P.63P, Gaceta del Semanario Judicial de la Federación, Décima Época, t. III, 
septiembre de 2014, p. 2529. Registro número 2007446.
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independently obtained evidence, unrelated to those proceedings, must also be 
excluded.70

The “attenuation connection” exception, interpreted by Mexican Federal 
Courts, applies when evidence is obtained illegally but the accused voluntarily 
testifies before the prosecutor or judge, provided the statement is made in accor-
dance with constitutional rights.71 However, these exceptions are not explicitly 
regulated in the National Criminal Procedures Code. As for the independent 
source doctrine, the Supreme Court has ruled that if  the evidence in question 
lacks a causal connection to the illegally obtained evidence, it may still be ad-
mitted and assessed for probative value by judicial authorities. 

Regarding the attenuation doctrine, Mexico’s Circuit Courts have ruled that 
if  the accused freely, voluntarily and spontaneously provides a statement before 
judge or a prosecutor, confirming a prior declaration, admitting to facts, or de-
nying allegations; such testimony remains admissible even if  supported by ille-
gally-obtained evidence. This applies when the tainted evidence is not directly 
connected to the accused’s voluntary statement. The doctrine addresses the 
tainting effects of  illegally obtained evidence, which can extend to other pro-
bative information, commonly referred to as the “fruits of  the poisonous tree”. 
One relevant article of  the Criminal Procedures Code references this doctrine, 
stating that: “Judges will declare an act is not legally valid when it has not been 
possible to validate it and under the parties’ request. Here, judges must decide 
specifically the acts that are affected by such invalidities”.72

There are only two judicial interpretations concerning the “fruit of  the poi-
sonous tree” doctrine. The first states that, under the criminal procedural sys-
tem, judges must evaluate evidence in accordance with logical rules, scientific 
knowledge, and the maxims of  experience. A key logical principal is that, if  the 
source of  evidence is tainted, any subsequent evidence derived from it is also 
corrupted, as it stems from illegally obtained information. The second judi-
cial interpretation regarding this doctrine clarifies that the exclusion of  illegally 
obtained evidence applies not only to evidence directly violating fundamental 
rights but also to any derivate evidence obtained as a result. However, the doc-
trine does not extend to evidence deemed merely irregular, that is, evidence 
initially gathered and introduced into the criminal proceedings without strict 
adherence to formal legal procedures. Unlike unlawful evidence, irregular evi-
dence can be rectified as it has not been classified as outright illegal.

Finally, it is important that the precedents set by the Supreme Court do 
not offer sufficient guidance on the exceptions to the Exclusionary Rule. The 
Court`s analysis has been confined to the independent source and attenuation 

70   Tesis: I.9o.P. J/16 (10a.), Gaceta del Semanario Judicial de la Federación, Décima Época, 
t.II, libro 20, julio de 2015, p. 1583. Registro: 2009552.

71   Tesis: (II Región)1o.5 P (10a.), Gaceta del Semanario Judicial de la Federación, Décima 
Época, Libro 70, Septiembre de 2019, Tomo III, Página: 2007, Registro: 2020673.

72   National Criminal Procedures Code, México. Article 101.
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doctrine.73 Additionally, it is worth noting that during the 2008 legislative re-
form, Mexico’s Congress showed reluctance to incorporate exceptions to the 
rule.

2. Risks of  a Flexible System to the Exclusionary Rule

A counterargument to this perspective is that allowing exceptions to the pro-
hibition of  illegal evidence in the National Criminal Procedures Code under-
mines defendants’ human rights. So far, Mexican criminal regulations have 
shown no signs of  embracing the potential admission of  illegal evidence, and 
human rights advocates have strongly opposed it. One of  the most serious risks 
of  introducing exceptions to the Exclusionary Rule is that it may foster public 
perception that the criminal justice system is neither strong nor effective in com-
bating crime, potentially resulting in the release of  guilty parties. 

Furthermore, media coverage of  legal changes presents an additional risk by 
potentially emboldening criminals, who may believe they can act with impunity, 
thus incentivizing illegal behavior. However, despite exceptions in the American 
and Canadian legal systems, motions to suppress such evidence remain relative-
ly rare and have not led to rise in criminal activity.

VI. Summary and Conclusions

Both the Exclusionary Rule and its exceptions have been controversial in the 
common law for Mexico’s northern neighbors for over a century. Now, Mexico 
finds itself  in the early stages of  a similar trajectory, one that will likely involve 
numerous court cases, evolving precedent, and potentially decades of  legal de-
velopment without clear political, legal or social consensus. 

To avoid generations of  legal conflict and public discord, we propose that 
Mexico address this issue directly, through legislative action. Congressmen 
should evaluate relevant historical documents, such as the U.S. Constitution’s 
Fourth and Fifth Amendments and the Canadian Charter along with perti-
nent legal precedents. Furthermore, the legislation should articulate clear and 
concise exceptions to the exclusionary rule, preventing courts from creating ad 
hoc exceptions. The amendment’s application should also be precisely defined 
in the National Criminal Procedures Code and automatically extended to the 
states. As U.S. District Judge Mary Scriven stated in an interview when asked 
whether ER interpretations should primarily rest with courts or Congress, she 
remarked, “We [judges] wish the legislature would give us more [legislative] 
guidance” lamenting that the ER has become perplexing with “not only excep-
tions but exceptions to the exceptions”.74 Mexico’s Congress now has an unique 
opportunity to provide substantive clarity and judicial guidance.

73   Anaya et al., supra note 44.
74   Interview with Mary Scriven, US District Judge, in Tampa, Florida. (September 14th, 
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Recognizing the legitimate concern regarding impunity for particularly egre-
gious crimes, and criminals who commit them, on what could be perceived as 
technicalities, the law could incorporate “a scale of  exclusion” that offers stron-
ger protections in minor cases (e.g., theft) and reduced protections in more se-
rious cases, particularly those involving drug cartels. While this may seem like 
an unequal application of  the law, history demonstrates that such a de facto 
approach has long been used in the U.S. and Canada under the Exclusionary 
Rule. Mexico would simply be formalizing a measure that would likely evolve 
organically, even without formal legislative action. We believe that well crafted, 
substantive guidelines would provide judges with a valuable framework for ad-
judicating evidentiary concerns.

Therefore, legal provisions must include exceptions to the rule, given that 
written law is the primary main legal source in Mexico. One of  the key short-
comings in the Mexican regulation of  the Exclusionary Rule is that the Nation-
al Criminal Procedures Code fails to specify any exceptions to the prohibition 
of  illegally obtained evidence. Currently, the exclusion of  such evidence is ab-
solute, meaning that any tainted evidence introduced in a legal proceeding will 
be deemed devoid of  probative value and rendered null. 

Mexico should not hesitate to introduce exemptions to the exclusion of  evi-
dence, especially since, as previously explained, impunity does not stem from 
prohibiting improperly obtained evidence. As Teresa Armenta75 points out, the 
exclusion of  illegally obtained evidence should not be absolute.

A starting point in the ER regulation should include a “crime seriousness 
test”. In fact, Bellin suggests Mexico should consider the discussion of  the so-
called crime-severity distinction in such a way that courts can make case-by-
case assessments of  the offense severity.76 This, however, would be difficult 
under traditional common law and judicial review and thus must be codified by 
the legislature and ratified in the Constitution.

In this regard, it is necessary to establish a clear regulation clarifying specific 
cases where illegal pieces of  evidence deserve to be excluded from criminal 
procedure. As mentioned before, every crime investigation has its features, and 
not all illegal conduct has the same impact on society. At the same time, not all 
police actions generate the same damage to those suspected of  having commit-
ted a crime. In other words, the small, good-faith errors perpetrated by the po-
lice while investigating felonies should not summarily be excluded. However, if  
more serious violations of  individual rights take place during an investigation of  
mere/ordinary infractions, they should result in the exclusion of  the corrupted 
piece of  evidence.

2023). 
75   Teresa Armenta Deu, La prueba ilícita: Un estudio comparado 188 (Editorial Mar-

cial Pons, 2da ed., 2011)
76   Jeffrey Bellin, Crime-Severity Distinctions and the Fourth Amendment: Reassessing Reasonableness in a 

Changing World, 97 Iowa L. Rev. 1, 3-48 (2011).
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In its first decade of  transition to an adversarial system Mexico is already 
struggling with issues that the U.S. and Canada have faced before, including 
ER’s efficacy in reducing police corruption, contaminating the reputation of  
the court by entering illegal evidence and the concerns that guilty criminals 
will go free. Further, these legal conflicts continue in both the U.S. and Canada. 

Mexico possesses sufficient competent jurists who could interpret the law 
and create legal precedents that can make the Exclusionary Rule work efficient-
ly. However, this article suggests that the best possible outcome for Mexico is to 
develop a more proactive, legislative-driven legal framework which follows the 
lessons learned from over a century’s worth of  common law, controversies and 
actual outcomes in the legal systems of  its northern neighbors. This would help 
to craft an Exclusionary Rule framework that fits Mexico’s culture and societal 
norms rather than waiting three generations of  stare decisis. If  U.S. and Ca-
nadian history is any guide, a rule change is needed that aims for a more direct 
change that provides substantive legal guidelines on police powers, prosecuto-
rial discretion, judicial review, admission of  evidence, etc.

The incorporation of  extensive and well-crafted regulations aims to ensure 
that judges admit or deny evidence depending on crime severity distinctions. 
With this specificity, courts would be able to easily identify and assess serious 
crimes and non-custodial offenses by allowing for a broader investigation of  
high-impact crimes and enabling concrete limits on investigations of  minor 
crimes. 

In addition, an extra-legal step would be the swift implementation and use 
of  “body cams” in Mexico. As District Judge Mary Scriven has said,77 contem-
porary experience in U.S courts suggests that video and audio evidence make 
admissibility arguments less relevant since there is clear media evidence of  the 
event and courts no longer need to rely solely on law enforcement or defendant 
testimony. Courts can now directly see if  a violation has indeed occurred. We 
believe additional sources of  audio and video evidence from dash cameras (po-
lice and citizen), closed-circuit television, cell phone records, etc., would defi-
nitely aid in legal determinations of  admissibility.

Mexico’s legislature must provide a mechanism that addresses civil remedies 
for those whose rights are violated. We believe these may be codified in legisla-
ture with specific guidelines and penalty ranges that presiding judges would fol-
low. That is, the judge in the criminal trial would have the flexibility to assign a 
civil penalty (e.g., fine) when there has been a rights violation without the need 
for a defendant to file a separate civil tort. This would redress individual griev-
ances and limit the need for recourse to third parties in tort courts.

Finally, we consider it important to address potential judicial errors or mal-
feasance. While a more thorough discussion is outside the scope of  this article, 
we offer two suggestions. First, Mexico could create a judicial commission with 

77   Interview with Mary Scriven, US District Judge, in Tampa, Florida. (September 14th, 
2023).
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specific review and remedy powers (e.g., mandated compensation to the victim 
of  a violation; discipline of  the offending judge) when there is judicial error or 
misconduct. While this may seem like a daunting task, the limited number of  
cases it would review makes it manageable. Secondly, Mexico must reinforce 
judicial ethics and the principle that, perhaps more than any other branch of  
government —as it does not have the command of  the military or law enforce-
ment— the Judiciary depends on the faith and trust of  the citizenry, as well as 
the other branches of  government, for its rulings to be enforced.
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