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ABSTRACT: A constitutional transition understood as a legal transition is not
a revolution, because as {ippelius wrote, from a legal standpoint, a revolution
is the extralegal modification of the fundamental principles of the existing legal
system.! An explanatory model is proposed to analyze transitions from the per-
spectwe of legal theory so as to distinguish ordinary revisions from transforma-
tons of legal systems that could be called “‘constitutional transitions™ strictly
speaking. Transitions are discussed here according lo legal criteria, considering
lwo different wnstances: replacing a constitution and its gradual modification.
The idea is o explain the processes of constitutional transformation and lo
introduce a theoretical model for that purpose. To consider law as a system of
rules is one of the most important premuses of this proposal.

KEYWORDS: Transition, legal dynamics, constitutional transformation, theo-
retical model.

RESUMEN: Una transicion constitucional, entendida como proceso de transi-
cion juridica, no es una revolucion, porque como decia {ippelius, desde el punto
de vista juridico, una revolucion es la modificacion extralegal de los principros
Jundamentales del orden juridico existente. Para analizar las transiciones desde
la perspectiva de la teoria del derecho se propone aqui un modelo explicativo
para distinguir las reformas ordinarias de las transformaciones de los sistemas
Juridicos que podrian denominarse “transiciones constitucionales” en sentido
estricto. Las transiciones se disculen conforme a criterios juridicos, considerando
dos casos: la sustitucion de la constitucion y su modificacion paulatina. La idea
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“Success determines the legal qualification of revolutions. If they fail, their significance

is legal-criminal; if they succeed, they have legal-political importance.” REINHOLD ZIPPELIUS,

TroRriA GENERAL DEL EsTADO 136 (Porraa-UNAM, 1989).
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es explicar los procesos de transformacion constitucional y presentar un modelo
tedrico para tal fin. Entender el derecho como sistema de normas es uno de los
presupuestos mds importantes de esta propuesta.

PALABRAS CLAVE: Transicidn, dindmica juridica, transformacion constitucio-
nal, modelo tedrico.
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I. INTRODUCTION

Since the transitional context has been largely discussed from a political per-
spective, the transformation of a constitution in ordinary and transitional
times will be discussed here only from the point of view of legal theory. Con-
stitutional design has been governed by the universalistic liberal ideal; the
transformation of a legal system is, therefore, usually led by the rule of law,
which plays a definitive role in a legal system’s change focusing on legal cer-
tainty. The rule of law is a standard of constitutionality even if it is only
considered a formal principle. The starting point for the explanation of legal
systems and their transformation in Western models of constitutionality is to
consider the constitution as the supreme source of law.

The debate has revolved around the rule of law without discussing its
meaning but rather starting from idealized models assumed to be generally
understood in the same way.> Nevertheless, the rule of law as an ideal devel-
oped historically in the European legal tradition, is understood as a combina-
tion of statutory regulation and judicial decisions to keep law and order, to
control the government according to the principle of separation of powers,

2 This discussion would go beyond the object of this article, the rule of law will be hence-

forth considered only by its general characteristics.
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and to provide for the protection of individual rights and a certain degree of
democracy.’

A constitutional transition implies a profound transformation of a legal
system, and it can be analyzed by considering the procedures used to modify
a constitution or its contents. Given the complexity of constitutional dynam-
ics, 1t 1s relevant to distinguish the creation of a constitution from its revision.
I will focus here on the general aspects from a material perspective. Without
trylng to suggest specific contents, which the modern constitutionalism has
examined sufficiently,* the idea is to propose a model that could be helpful to
explain constitutional dynamics and the process of transformation of a legal
system. For that purpose, the basic contents of a constitution could be used as
guidelines to assess the degree of change.

For some countries, the discussion about a transition is related to constitu-
tional amendments, especially after multiple and constant reforms made to
said constitutions; for others, it arises from the process of enacting a constitu-
tion or substituting a constitution that is still in force. Two different meanings
of constitutional transition are then to be discussed: ordinary and extraordi-
nary transformations.

In order to speak of constitutional transitions —here considered as a
specific form of legal transitions, since the study will be conducted from an
analytical perspective some of the most significant concepts for this matter,
such as constitution and legal system will be revisited. The purpose is not
to define these concepts, but to build an explanatory model of constitu-
tional transitions, so only a general delimitation will suffice. It is important
to remember that the object of this article is to explain legal transitions, not
political or democratic transitions. I will only focus on the role of law in
the constitutional transformation of a legal system. Since the constitution is
considered here as the first legal rule of a legal system, the analysis revolves
exclusively around profound transformations of a constitution.

Understanding the legal system and the structure of the constitution as
well as their operational rules, is a methodological requirement to explain
the scope and limits of a legal transformation. A specific concept of the legal
system, as a dynamic system, is considered necessary to explain the different
forms of transformation of the legal system; that is, ordinary modifications
that produce gradual transitions, as well as replacing a constitution. An ap-
propriate analysis of a legal system requires its understanding as an individ-
ual coherent set of interrelated rules for identifying constitutional transitions.

3 As Viola mentions the rule of law concerns a legal system; it is a set of principles and

procedures deemed necessary for its existence and for it to work “properly”. Francesco Viola,
The Rule of Law in Legal Pluralism, in Law AND LEGAL CULTURES IN THE 2157, CENTURY. DIVERSITY
AND Unity 106 (Gizbert-Studnicki and Stelmach eds., Wolters Kluwer 2007).

* Constitutionalism understood as the theory or set of theories that analyzes the transfor-
mation process of law by the Constitution and its effects.
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Due to the founding nature of constitutions, it is important to study legal
transitions according to the dynamic theory of law. As Kelsen held, it is a
unique property of the law that it governs its creation.’” The dynamics of the
system 1s law’s regulating principle that guides the identification of constitu-
tional transitions. Since the constitution regulates the rule creation process, it
1s logically superior to the other rules of the system, which implies a hierar-
chical structure, and to understand it as the supreme norm of a legal system.
Law as a system is a system of rules, and legal rules interrelate because they
form a whole according to a specific criterion, which from the perspective of
legal systems can only be another legal rule that regulates its transformation.

II. CONSTITUTION AND LEGAL TRANSITIONS

Legal transitions must be explained starting from the constitution, not only as
aresult of its foundational function as the first legal rule of a legal system, but
also due to its normative nature. The question of the validity of the first rule
1s placed apart since the transition from one legal system to another by virtue
of the creation of the first constitution of a legal system will not be addressed
here.® The existence of power-conferring norms to amend a constitution or
frame one is of paramount importance for transitions to be characterized
as legal procedures. Otherwise, the result cannot be properly called a legal
transition.

The concept of “legal transition” implies that the modification of the legal
system happens by legal means. Yet, formal procedures will not be analyzed
because the transition is explained here as a process of material transforma-
tion of a legal system. When a constitution is substituted by a revolutionary
act, it cannot then be called a constitutional transition from a legal point of
view.” In the classical view, revolutionary political change may result in con-
stitutional change as an extra-legal modification of the fundamental princi-
ples of the existing constitutional order; illegality is inherent to a revolution.?
Therein lies the conceptual dilemma of considering the process to enact a
constitution after a revolution as a legal transition strictly speaking.

However, constitution-making does not need to be the result of a revolu-
tion, even if it is usually the consequence of profound political change. It is
an act of foundation given within a certain political and legal framework and
could be the outcome of negotiations or a pact somehow upheld in the previ-

5 Hans KELSEN, INTRODUCTION TO THE PROBLEMS OF LEGAL THEORY 63 (Bonnie Litschewski
Paulson and Stanley Paulson trans., OUP 1992).

6 The problems resulting from the substitution of a constitution, eg., its validity, or the
question of the legal fundament of the new legal system will not be here discussed. These is-
sues, due to their relevance and complexity, require a separate investigation.

7 KELSEN, supra note 5, at 59.

8 As Zippelius mentions, supra note 1, at 136.
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ous legal order. Higher lawmaking should be though a process conditioned
by heightened, deliberative decision-making because it is done with the inten-
tion to create a new political entity.

Traditionally, a constitution has been considered as a State’s fundamental
political arrangement, inasmuch as it lays out its organization. Nowadays, it is
also considered the most important rule of a legal system and its constitutive
function is warranted by the control mechanisms it regulates. It is a binding
rule, directly valid and its content forms the basis for decisions of a constitu-
tional court.

According to Kelsen, a constitution represents the highest level of positive
law. Its main function “consists in governing the organs and the process of
general law creation”, and it “may determine the content of future statutes”.’
In Hart’s terms, a constitution has provisions considered as primary rules, ¢.e.,
fundamental rights, and secondary rules such as power-conferring rules and
procedural rules.!?

The term “transition” means to change from one form to another, or the
process by which it happens,'! but it can also refer to a period of changing
from one state or condition to another.!? So, legal transitions regarded from
a constitutional perspective can be distinguished by their “transformative”
effect, and we can speak of total or partial transitions. A “total transition” oc-
curs when a legal system is substituted by another when a new constitution is
enacted, as would be the case of the German Constitution of 1949, for exam-
ple. “Partial transitions” happen when relevant legal institutions are included
or transformed in such a manner that the original model!3 is modified or
substituted within a constitution. The Constitution of the United States, eg.,
underwent a partial transition process with the inclusion of civil rights and
liberties. To distinguish the procedures and given their effects, the first can be
considered a legal system transition, and the second a constitutional transi-
tion stricto sensu, even if constitutional provisions are involved in both cases.

1. Total Constitutional Transition

Total transitions can result from different events: revolutions, ruptures or
reforms. This kind of legal transition is instantaneous. In this sense, transition
means a change from one legal system to another as a consequence of repla-
cing the constitution. The enforceability of the new constitution is essential
to consolidate a total transition.

9 Id, at 64.

10" H.L.A. Harr, Tre CoNCEPT OF Law esp. chapters 3-6 (OUP 1961).

See: hitps://dictionary.cambridge.org/.

See: https:/ /www.oxfordlearnersdictionaries.com/..

In this sense, a model is a regulatory construction of a form of State and society desired
to be legally pursued, this concept will be further explained in section IV, 2.
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A total transition may be due to a major reform in relation to the change
in the form of state or government, with which the people and the govern-
ing bodies are satisfied, or mostly agree. These processes can rarely be called
legal in the strict sense of the word because the legal basis for such a change
of the constitution cannot be a provision established by the previous system
that the new constitution is overturning, and negotiation generally takes place
on a political level.'* But a change of system is not necessarily the result of
a revolution or formally illegal. It may so happen that the change of system
occurs through reforms provided for in legal documents issued by competent
authorities. And when these legal reforms result in a new constitution, they
produce a change of legal system.

However, this is not the usual process in the case of a change of legal system.
On the contrary, this generally happens through violence undermining the es-
tablished legal system and through behaviors the system classifies as criminal.
The legal effects are the abrogation of the constitution in force and the creation
of anew legal system. When a new constitution is enacted, the previous consti-
tution thus loses its validity, and a legal system transition takes place.

The political effects are the change of regime, the modification of the es-
tablished order, the substitution of the government and the conformation of
a new social order. Ruptures are mostly caused by claims related to a needed
transformation of the regulation and operation of any of the fundamental
elements of a constitution.!> A total transition is a system rupture manifested
by replacing the constitution. The new contents generally reflect a change in
the conformation of the State, but especially in the form of the government’s
integration. A transformation can be then perceived when important parts of
the subject matter of the constitution are modified based on a specific model.

By enacting a new constitution, a new legal system emerges. Yet, the rules
of the previous system (pre-constitutional rules) that do not contravene the
new constitution may still be considered applicable and integrated into the new
system. This option depends on the provisions of the new constitution and
the decisions made by the law-applying organs regarding their compatibility.
But those that contravene the constitution will lose their validity due to their
newly acquired unconstitutionality. It can be said that after a total transition,
the new legal system operates at first by “importing” all legal material than
can still be called valid according to the provisions of the new constitution.
This was the case in Mexico, for example, after the revisions made were en-
acted as the new Constitution of 1917.

Legal systems can admit partial constitutional continuity for law originat-
ing in a previous constitution and so confer validity to pre-constitutional law

14 As P Peska stated, it must also be considered that “the change of a system must be

distinguished from the change of a regime, the latter occurring, above all, within a system or
during the transition to a different system”, quoted by Karel Klima, Constitutional Law of the
Czech Republic, 5 CUESTIONES CONSTITUCIONALES, 173, 177 (2001).

15 See section 1V, 1.
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by resorting to the principle of coherence. The validity of those rules is more
a question of compatibility of the previous rules with the new constitution
than an issue of the moment when they were issued. It can thus be said that
the rules in effect on the day a new constitution enters into force may be
deemed valid if they are consistent with the new order.

2. Partial Constitutional Transition

In relation to changes within a legal system, the constitutional reform pro-
cedure allows ad intra transitions while maintaining social peace and order.
An internal constitutional transformation can be considered as evolution,
and several stages can be identified by analyzing the relevant revisions made.
Legal transition, in this sense, is a process, a construction that implies a deci-
sion to issue new laws or carry out radical reforms to the constitution.

Due to the dynamic nature of law and as the object that it regulates
1s human behaviour, the power to modify the constitution is indispensa-
ble. The extent of a revision may produce a partial and gradual internal
constitutional transition. This kind of transition reflects a need to adapt
the constitution so that it preserves the continuity of the legal system. So,
a transformation that occurs within the constitution is here considered a
partial constitutional transition.

Constitutional transitions can then occur slowly, by amending different
legal institutions and preserving legal continuity. An example of a smooth
constitutional transition is the amendments to the Constitution of the Unit-
ed States regarding individual rights. When done step by step, it can be con-
sidered as legal development, and this can be “channeled through pattern-
borrowing and transplants”.!® The substantial elements of continuity can be
identified by reference to the basic structure of a contemporary constitution,
which are key elements of the doctrine adopted by the dominant model in
the constitution. This structure is discussed below in section IV, 1. The or-
ganization of State power as a system of the highest State bodies is a typical
element of continuity and since legal traditions are formed in the process,
they are also indicative of it. Constitutional change can be evaluated accord-
ing to the criteria of model, institutional design and institution provided in
sections IV, 2 and 3.

It could be difficult to admit a profound transformation of the constitution
that might seem “revolutionary” -in a figurative sense- as legal transition. It
would also lead us to reflect upon its identity and even question whether it is
formally the same constitution. A constitution is in constant transformation
through the interpretation of the competent courts and the revisions made.

16 CsaBa VARGA, TRANSITION? TO RULE OF LAW? CONSTITUTIONALISM AND TRANSITIONAL JUS-

TICE CHALLENGED IN CENTRAL AND EASTERN EUROPE 10 (Pomaz, 2008).
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A balance between the modification and the application of a constitution
is thus necessary to preserve its normative force.!” A subtle transformation
considered evolution of the legal system is also possible by means of its appli-
cation and interpretation, but it could not be considered a transition because
a profound transformation of the constitution is only possible by means of
constitutional revisions even if their implementation also has an important
impact on the changes of the meaning of its legal institutions.

Constitutional amendments are modifications that do not formally imply
the substitution of a constitution, despite the degree of change made. Ac-
cording to a rule of law model, there must be coherence between the actual
text and the revisions made to the constitution and intended to reinforce indi-
vidual liberties and to guarantee the exercise of fundamental rights.

III. Dynamic EXPLANATORY MODEL OF LEGAL TRANSITIONS

Due to the dynamic nature of law, an adequate explanation of legal tran-
sitions, requires, in my opinion, a differentiation between the concepts of
legal system and legal order,!® as in the case of Raz,!” who distinguishes the
concept of legal system from that of momentary legal system to differentiate
them, or Alchourrén and Bulygin who have already suggested this for other
purposes.?’

This methodological consideration is important for constitutional tran-
sitions, especially to analyze transformations within a legal system to then
separate periods of time distinguished by a dominant model. With total con-
stitutional transitions, it becomes important to ascertain when a constitution
is “legally” replaced and when a new constitution does not acquire sufficient
legitimation or efficacy and the former constitution recovers its full norma-
tivity.?!

17" Hesse warns us against frequent revisions of the Constitution because of the negative

impact it has on its normative force. KONRAD HESSE, ESCRITOS DE DERECHO CONSTITUCIONAL 68
(Pedro Cruz Villalon trans., Centro de Estudios Constitucionales, 1992).

18 Though usually used as synonyms, these terms will serve to make a distinction because
as von Wright mentions in Norm and Action, a philosopher is free to give to “two words different
meanings for the purpose of marking some conceptual distinction which he thinks important™.
G.H. voN WRIGHT, NORM AND ACTION, available at: aups://www.giffordlectures.org/books/norm-
and-action/ui-act-and-ability.

19" JosepH Raz, THE CONCEPT OF A LEGAL SYSTEM, esp. chapters 4-6 (OUPress, 1970).

20 Alchourrén and Bulygin proposed this distinction to explain legal gaps. The terms are
used here as in CARLOS ALCHOURRON & EUGENIO BULYGIN, SOBRE LA EXISTENCIA DE LAS NORMAS
JURIDICAS 61-63 (Fontamara, 1997). They first proposed this distinction in NORMATIVE SYSTEMS
(Springer, 1971).

2l The Mexican Constitution has a provision to warrant its permanence in article 136
called the inviolability clause. Article already provided for in the 1857 Mexican constitution
through which it regained its applicability in 1867.
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The analysis of these two types of constitutional transitions can be better
understood from a systematic perspective by differentiating a legal system
from its momentary legal orders. A total constitutional transition can be rec-
ognized by a new legal system marked by a new constitution that guides the
adaptation process, as the new system is accepted and becomes efficacious
and the previous one loses its validity -what I call the inter-system period.
And a partial or internal transition can be determined by following the de-
velopment of the constitution after a new model is inserted or modified by
some specific institutional design, from the moment certain legal institutions
enter in force until their derogation. Both processes of change point towards
a certain form of transition that will alter the operation of the legal system.

The method regarding the second type requires us to distinguish differ-
ent legal orders in time centering on an institution considered significant for
qualifying a constitutional change as a transitional process. In this way, an in-
ternal legal transition can be studied by comparing different yet characteristic
institutions to a specific model. The interval between the two moments dur-
ing which some institutions are added or modified to introduce a new model
or to adapt it can be called a transition.

The difference between legal system and legal order can be explained by
the way the rules function over time, since the operation of the rules that
belong to the system is diachronic, and that of the rules of the legal orders is
synchronic. To distinguish one legal order from another thus make it possible
to specify a moment to determine the rules in force at that specific moment.
The legal system could therefore be represented as a horizontal line, starting
with the constitution and, ending only when a new constitution substitutes it.

All the rules issued according to the prescriptions of a legal system belong
to it, even if their validity is only prima facie.>? In addition to the provisions in
force at the time of making a decision, the repealed rules are considered part
of the system so as to preserve legal certainty and the validity of the acts and
legal effects already produced. The assumption is that the function of deroga-
tion is not to eliminate legal provisions, but to prevent them from producing
new effects in the future because they will not be in force anymore. In legal
practice, derogated rules can be applied exceptionally by means of transitory
legislative provisions to that end, or based on diverse principles regarding
legal certainty, especially in criminal law, for example.

Following Alchourrén and Bulygin, a dynamic system of norms can be de-
scribed as an infinite succession of legal orders, which differ from each other
by the set of norms comprised in each one. ?* So, a legal system is therefore a
sequence of sets of norms. It should be pointed out, that a legal order, regard-

22 In most legal systems, the validity of the rule is assumed, and it can only be deprived

of its force by a declaration from the competent authority, which is why invalid rules can be
applied.

2 ALCHOURRON & BULYGIN, supra note 20, at 62. As in continental tradition, they use the
term “norm” which refers to rules in general, that is, prescriptions.
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ed as a set of rules, is equivalent to the system only when the Constitution
enters into force. By introducing a general rule, this coincidence ceases and
gives way to the successive legal orders that form the system. The criterion to
identify the rules is their membership to the system, which is not affected by
the modification of their validity or effectiveness. This understanding of the
legal system helps explain different legal phenomena, such as the retroactivity
and ultra-activity of the rules because it allows to move in time to determine
the applicable norm to a specific case.

As mentioned above, a legal order is synchronic. It identifies a set of rules
that are applied simultanecously. This can be represented by a vertical dia-
gram that provides legal certainty by determining the rules that can be ap-
plied at a specific moment. A legal order is then understood as a set of rules
applicable at a certain moment to one or many specific cases. This is a static
representation since changing a single general rule results in a different set of
rules and the change from one legal order to another.

FiGURrE I. LEGAL ORDER

Constitution

International
Law

Law Civil Code Criminal Code Labor Law

\.
\

Regulation Regulation Regulation Regulation

\.
\
\
\.

Every time the legal system is modified either by the creation or deroga-
tion of a general rule, the current legal order is replaced by another one
because the set of rules has changed. Derogation causes a change of legal
order and thus derogated rules do not form part of the new one. Regarding
constitutional transitions, the possibility to distinguish legal orders from the
legal system helps to determine the moment when a transformation starts or
the duration of a certain model. This kind of transition requires time, so a
period of change must be selected to evaluate the degree of the modification
based on its effects.

Each legal order shares with the previous orders most of its rules, and all
of these depend on the constitution, which determines their meaning and the
relations between rules. Due to its function, the position of the constitution
in this representation is at the beginning of the legal system for it constitutes
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the system as a whole, as well as above the rules of each legal order at a given
moment.

Ficure II. LEGAL TRANSITION

©

LO . LO., LOj; 2@ & > LO,
TRANSITION —————
T, T, TS M — Ty,
Legal
System

A partial legal transition is identified by studying the revisions made in a
certain time frame, analyzing the interval between LOx and LOy for example.

IV. THE TRANSFORMATION OF A CONSTITUTION

The notion of system implies its development according to an axiom or set of
axioms. In this case a legal system arises from a rule, the constitution, mainly
because its validity is not legally questionable.?* All the rules of the legal sys-
tem derive from this first rule, not in a logical, but in a legal sense according
to the provisions of the fundamental norm. Following Kelsen’s theory, the
validity of the norms of a legal system depends on the possibility of tracing
its legal norms to the constitution.?

Since the constitution itself operates as a system, to understand it as a
unity allows for its systematic interpretation, which can produce modifica-
tions of the institutions it regulates as a consequence of the process known in
constitutional legal science as “mutation”.?® In German doctrine, “mutation”
is the possibility of altering the meaning of a provision without modifying
the linguistic sentence that expresses it; the legal sentences are preserved, but
are given a different meaning.?’ Despite not being modified by the regulated

24Tt can nevertheless be questioned in terms of' its legitimacy or efficacy.
25 Kelsen wrote that: ‘A plurality of norms forms a unity, a system, an order, if the validity
of the norms can be traced back to a single norm as the ultimate basis of validity”. KELSEN,
supra note 3, at 55.

26 HessE, supra note 17, at 25 ff.

27 14, at 25.
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process, the constitutional provision acquires new meaning. In a way, we can
think that a form of mutation also happens by means of amendments that
result in legal transitions.

Identifying a transformation in a legal system that could be called a partial
constitutional transition (or internal transition) requires examining specific
amendments or the sum of reforms made during a certain period. The ex-
planation and analysis of the contents of a constitution requires the study of
its institutions, identifying their institutional design and the form in which
they correlate. Therefore, it is important to understand the structure of the
constitution since the meaning and operation of legal institutions depends
on the models operating within the constitutional frame; I shall proceed to
explain these concepts in the following sections. Any change in a constitution,
but especially in the model and the institutional designs, produces a change in
the interpretation and application of subsequent legal orders.

1. The Structure of a Contemporary Constitution

Because legal rules form a system, they do not operate in isolation and
their meaning depends on the way they relate to each other. Some constitu-
tional provisions are operative in the form of legal institutions -such as due
process, rule of law or separation of powers. This implies that many legal
provisions are connected to each other in a special way. One could say that
an institution is a group of rights and obligations operating together in unity.

Every constitution is drafted according to certain ideals or following some
kind of model. Contemporary constitutions envisage one or multiple models
that are modified over time by various institutional designs that transform the
meaning of some of the legal institutions regulated in the fundamental norm
and these designs can be used to produce a modification of the model itself.

Based on article 16 of the Declaration of the Rights of Man and of the
Citizen of 1789,2% modern Constitutions, that is, those following the rule of
law tradition, share a common constitutional structure. It is generally ac-
cepted by constitutional theory that this basic constitutional structure must
include fundamental rights and the separation of powers. These mandatory
contents are the elements that identify a rule as a constitution. Most western
contemporary constitutions share this common constitutional structure and
State power, as regulated in a constitution, is usually exercised by three types
of bodies: the legislative, executive, and judicial branches.?? Any modifica-
tion of the balance of powers assigned to these organs can be indicative of

28 Article 16: Any society in which no provision is made for guaranteeing rights or for

the separation of powers, has no Constitution, available at: itlps://www.conseil-constitutionnel. fr/
sttes/default/files/as/root/bank_mm/anglais/cst2.pdj.

29 Despite this classical description, the principle of separation of powers is now under-
stood as a distribution of functions, rather than in a mere organic sense.
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a partial constitutional transition, for example: amendments to increase the
powers of the executive branch could indicate a transition to a more presi-
dential form of government while the creation of constitutional autonomous
bodies in charge of specific functions could point towards a more decentral-
ized model.

Ever since the constitution began to be considered a legal norm instead
of a political document -one could say that the decision in Marbury v. Madison
was the turning point in this matter, judicial review becomes the third funda-
mental pillar in the structure of the supreme norm. In this way, a balance be-
tween fundamental rights and the separation of powers is legally warranted.
The possibility of a judicial control of the constitutionality is at the core of
the effectiveness of the constitution since it ensures its normative force. The
purpose of this form of control is to safeguard constitutional supremacy by
subordinating legislators and the law to the constitution.

These three pillars form the constitutional structure, but given the com-
plexity of contemporary constitutions it is important to also consider three
other elements in order to have a complete picture of the constitution and
its operation. The supplements to this constitutional structure are the sources
of law, the democratic or participatory procedures and the regulation of the
economy, all of which provide a better understanding of the nature and func-
tion of a constitution.

As the foundational rule of a legal system, a constitution regulates the
sources of law, which are directly related to the control of constitutionality.
Competence norms and judicial review are key to explaining the dynamics of
law because of their role in the creation and modification of a legal system.
The proliferation of sources can be indicative of a transition in a legal system
because it shows unbalance in the separation of powers perceptible in the
regulatory powers of the Public Administration, for example.

Since the regulation of democracy has become an important aspect of the
constitution, provisions on participation in decision-making processes must
be considered in the evaluation of a constitutional transition and in rela-
tion to the constitutional design of the principle of separation of powers.
A democratic transition for example can be explained according to a given
theoretical framework, looking for modifications in some institutions made in
a specific way. This is also so in the design of a specific kind of democracy,
deliberative or participative, for example.

The third complementary element to consider in the evaluation of a con-
stitutional transition is the role of the State in economic relations in terms of
the economic model adopted in the constitution, which is closely related to

30" For Nino, the analysis of constitutionalism focuses on the elements that seem prima facie to
be the strongest bearers of the values associated with that idea, like the historical Constitution,
democratic or participatory processes, and the protection of individual rights. CArRLOS NINO,
THE CONSTITUTION OF DELIBERATIVE DEMOCRACIES 11 (Yale University Press, 1996).
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many fundamental rights.3! All these structural elements are correlated and
ultimately overseen by means of constitutional controls.

The analysis of constitutional transitions must consider first the three pillars
of the constitutional structure, that is, the fundamental rights, the separation of
powers and the judicial review of the constitutionality of legal rules, but also
the economic model, methods for participation in decision-making processes
and sources of law. Constitutional transitions can so be evaluated according
to these fundamental criteria, so much so, that they can be considered content
references of a legal system that operates according to a certain model.

2. Constitutional Models

Within a constitutional structure, legal institutions operate according to a
model which is determined by the relation established in the constitution be-
tween each of the above-mentioned elements of the constitutional structure.
Regarding the process of constitution-making, the concept of model can be
understood as the representation of a certain form of political organization
of society recognizable by the way in which distinctive institutions are regu-
lated in its constitution.

When a certain model, be it liberal, social, or democratic, for example,
1s introduced in a constitution, it sets a goal to be achieved and portrays the
kind of society desired. The criteria that outline a model could be the main
functions of the State, the guarantee of fundamental rights or specific values,
for example. These ideas would act as rules for the interpretation of the con-
stitutional provisions.

The model can be identified by the prevalence of one or other pillar of the
constitutional structure and a tendency towards one extreme. The balance
between each one of the structural elements goes beyond the mere distribu-
tion of power among constitutional bodies —checks and balances—. It also
implies, at least, providing for their accountability, the protection of funda-
mental rights and a warranted constitutional control.

Each model delimitates the legal institutions that can be included in the
constitution. There may be more than one model in operation in a constitu-
tion, but there is usually a predominant model that determines the general na-
ture and operation of the constitution. Constitutional models can be identified
according to certain principles, values, or goals, or by selecting a group of in-
stitutions that are recognizable as a whole upholding some common justifica-
tion or object. The models can interact with each other, and a new model does
not necessarily replace a pre-existing one. The degree of how effectively they
work together will depend on the extent to which they complement each other.

31 Zagrebelsky points out the relevance of the role of the recovering by the State of the
political competence in the economy. GUSTAVO ZAGREBELSKY, EL DERECHO DUCTIL 99-103 (Ed.

Trotta, 1997).
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Models are created following interests deemed relevant at a specific his-
torical moment and answer therefore to historical circumstances and social
expectations. The decision to introduce a new model is usually a response
to a serious claim that requires immediate attention. The object is to produce
a profound transformation of behavioral patterns or to change the form of
government, for example.

Whether there is an intent for a genuine transition with a change of model
—especially regarding governments fond of reforms— is not always clear.
The transformation of the current model cannot be determined a prior be-
cause the degree of change of a legal system is only perceived over time. The
model is sometimes copied from other legal systems, sometimes instrumen-
talized. A legal system transition is often carried out by importing a model
or receiving legal institutions considered important. International Law and
globalization have had an influence in legal transitions that is noticeable in
constant legal transfers and the importing of legal institutions in many consti-
tutions. For a constitutional transition, coherence regarding legal institutions
brought from foreign models is of the utmost importance; otherwise, they end
up being dysfunctional.

So, within the frame of the pillars that form its structure, a constitution
contains a model that must be carried out. This model establishes the guide-
lines regulating the State’s and society’s action. Every new constitution con-
tains a foundational model, which over time can be modified in different de-
grees to answer to a country’s new needs and expectations. As consequence
of current social and political dynamics -whether national or international-
other models can later be introduced into the constitution.

Models can coexist even when they seem conceptually contradictory. The
introduction of a new model produces a sort of “mutation” to the meaning
of the institutions.?? As already mentioned, a new model does not necessar-
ily reject or substitute a previous one; they can function together. They are
ordinarily inserted within the constitutional structure successively, and usually
interact together. Each model has diverse representative institutions that can
be created and modified according to a certain design.

The models are not rigid. Their meaning can change according to the
modification or introduction of certain institutional designs to adapt particu-
lar legal institutions in a specific way to achieve an object, as well as through
court decisions. The designs are rational mechanisms created to provide legal
coherence to the existing models. They are answers or reactions to the opera-
tive deficiencies of regulated legal institutions to preserve the coherence of a
constitution as a whole.

For that purpose, the interpretation of constitutional amendments, especial-
ly when new designs are added, is guided by the principle of non-contradiction

32 For example, the model of the Mexican Constitution of 1857 was liberal. The reforms

made in 1917 added a social model, which resulted in a new operating model.
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to eliminate situations that seem to produce contradictions between constitu-
tional provisions. So, when legal sentences allow it, the principle of coherence
sees to the compatibility of institutions to preserve the unity of the constitution.
If an instance of incompatibility cannot be overcome by interpretation, the
legal means to solve it would have to be provided for in the constitution. This
could be a case of the so-called “unconstitutional amendments”, but that is
another issue. The scope and limits of the ability to interpret the amendments
must be adequately regulated to avoid problems due to excesses committed by
constitutional courts that can produce transformations in a legal system beyond
mutations through interpretations considered acceptable.

The dynamic of the constitution presupposes the existence of a founda-
tional model that establishes the meaning of the institutions regulated by the
constitution. In time, the model can either consolidate or require modifica-
tions to stabilize it. There are also periods of normalization or review of the
model. Historical constitutions with a long life can also experience a process
of modernization. “Iransition” is perhaps an adequate term to speak of the
transformation of a constitutional model as it describes the uncertainty re-
garding the predominant model and its characteristics.>> When the drafting
of the constitutional model is not premeditated, the new type of model that
emerges from the reforms will remain unknown until its effective operation
can be evaluated.

From a scientific standpoint and for the purpose of analyzing constitu-
tional transitions, models could be thought of as “ideal types”3* because they
do not describe the real world. A model is a mental construct considered
desirable and often originally a theoretical product.®> Reforms to a constitu-
tion can be evaluated according to certain properties attributed to a specific
model, such as the regulation of property or civil rights and liberties in the
liberal model. The assessment of a constitutional transition and its degree of
transformation is done retrospectively since it can only be evaluated ex post by
its effects or success in achieving its objective.

3. Institutional Design

Based on the preliminary notions given, the institutional design is under-
stood here as a group of provisions that are related by a specific criterion, en-

33 Although this term is usually associated with a change from an authoritarian regime to

a democratic one, as already mentioned, I use it here only in connection with the process of a
material transformation of a legal system.

3% The concept of “ideal type” understood in the Weberian sense is an analytical tool for
historical studies of partial constitutional transitions. MaXx WEBER, ECONOMIA Y SOCIEDAD
chapter I (Fondo de Cultura Econémica, 1988).

35 Zippelius mentions that models are developed to evaluate and critically appreciate reality
as better alternatives. In his opinion models serve as representations of objectives and have a
pragmatic-regulatory function, supra note 1, at 8.
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acted to improve the efliciency of regulated legal “institutions” by modifying
the rights or obligations established according to a certain model. The design
thus serves to imprint a specific meaning on some legal institutions to fulfill a
certain foreseen objective that should be identifiable through the justification
of the proposed constitutional revision.

“Institutional design” is a tool aimed at correcting a model and is used for
its interpretation and redefinition as it changes the meaning of legal institu-
tions. Its function is to make the institutions compatible, since their meaning
has been altered with the introduction and possibly the superposition of dif-
ferent models in a historical constitution. These designs are often created to
respond to a situation or offer short-term solutions that should satisfy certain
political and social needs within a determined lapse of time.

The design can be identified as a package of constitutional reforms car-
ried out simultaneously or within a relatively short period of time, based on
certain criteria that give them a sense of connectedness. Sometimes, when the
institutions prove to operate together, the institutional design can be formally
identified by the enactments of the reform of various constitutional articles
justified in a common end or value.

Institutional design determines the operation and interpretation of institu-
tions because it establishes the way they interact to produce a specific result.
The design is made evident by the selection of the institutions connected by
the same purpose. A partial transition can be perceived in the incorporation
and implementation of an institutional design regarding the form of govern-
ment, for example.

There are two types of institutional design. Distinguished by their objec-
tive, there is a “constructive design” that aims at creating a new reality or
form of interaction between the government and the governed. The second
type is “justificatory” because it has a legitimating effect on a changing real-
ity. The first one is, so to say, an intellectual creation instrumented to change
the reality through regulation by combining some institutions according to a
planned design in which the costs and benefits of including said new design in
the constitution, as well as its implementation, have been calculated.

In the case of the justificatory design, its object is not only to legitimate and
legalize an actual way of behaving, but also to correct unwanted or negative
effects of non-regulated uses and practices that have a certain degree of ac-
ceptance. When the latter are considered convenient, they can be construed
as institutions by adapting them to the legal system in such a way that they
can acquire legal force and act as limits and obligations to authorities. This
kind of design is frequently used when reality surpasses the lawmakers be-
cause of great advances in technology or the increasing speed of the dynam-
ics of international relations, especially in trade matters, for example.

The institutional design assumes a consideration on the suitability of in-
cluding some institutions in the system or whether their operation and mean-
ing should be modified. The analysis of their compatibility with other in-
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stitutions in the system and the calculation of possible side effects must also
be made. Even if it is true that because of the complexity of law all the
alternatives of possible interpretations of a rule in a legal system cannot be
determined «a prior;, when the project is developed, besides the historical rea-
sons and the opportunity of the reform, the coherence and independence of
the institutional design must be taken into account. Legal practice is another
important factor to be considered when determining the meaning and appli-
cation of an institutional design.

V. CONCLUSIONS

To speak of transitions from the point of view of legal theory, it is important
to understand the structure of the constitution, since the meaning and op-
eration of its institutions depend on the predominant model within its con-
struction. The analysis of legal institutions is key to the identification of legal
transitions to determine the evolution of a legal system and help distinguish
a new model.

An adequate application of constitutional rules requires that the structure
of a constitution, as well as the model that the framers of the constitution
intended to establish with the regulation, be considered. The elements of the
constitutional structure are of paramount importance to interpret the consti-
tutional amendments so as to determine whether a constitutional transition
has taken place.

Some institutions are hallmarks of specific constitutional models and the
change of those institutions, or their design, may have a profound impact on
the meaning of many constitutional rules. Any change in the constitution, but
especially the modification of institutional designs, produces a change in the
interpretation and application of its provisions.

The adaptation of the models is first instrumentalized by courts decisions
and the public administration. The implementation of public policies are
other indicators of the model prevailing in a constitution. It is up to the judg-
es and the administrative authority that apply legal rules, to determine which
institutions define the model. The balance between the exercise of the State’s
functions and the administration of justice provides for the rationality in law-
making and application of the law. The last word on the meaning of a model
corresponds nevertheless to constitutional courts.>°

36 Zagrebelsky considers that in a constitutional State, judges warrant the structural com-

plexity of law because for him they are the guardians of the “necessary and ductile coexistence
etween law, rights and justice.” ZAGREBELSKY, supra note 31, at 153.
bet law, rights and just Z te 31, at 153
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