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ABSTRACT: Literature on political corruption agrees that in contexts with wide-
spread corruption, curbing it through institutions s msufficient. That is, formal
rules like laws and anti-corruption agencies are not always obeyed or enforced
because individuals regard corruption as the expected behavior. Therefore, some
legal mechanisms remain unenforced. In addition, the conventional perspective
suggesls that fighting corruption s a problem of collective action and lack of civil
soctely engagement. Nonetheless, scholars have ignored the role of international
hybrid agencies in lackling this situation. In this article, I will propose elements to
Sl this gap and demonstrate that the Commission Against Impunity has proven
lo be an effective means of fighting political corruption and impunity in Gua-
lemala. Similarly, the Commussion’s legacy challenges theoretical mainstream
anti-corruption theories. Using case study methodology and pursuing a documen-
lary review, I argue that the Commission was compelent in lackling impunity,
overcoming the collective action dilemma, and encouraging social participation.
These outcomes were possible due to the Commussion’s institutional design and,
lo a lesser extent, cooperation between local and international actors.

Keyworbs: Political corruption, CICIG, wnstitutions, impunity, collective ac-
tion, enforcement.

RESUMEN: La literatura sobre la corrupcion politica coincide en que, en con-
lextos de corrupcion generalizada, frenarla a través de las instituciones es in-
suficiente. Es decw; las reglas formales como leyes y agencias anticorrupcion
no siempre se obedecen o hacen cumplir porque las personas consideran la co-
rrupcion como la conducta esperada. Por lo tanto, algunos mecanismos legales
siguen sin aplicarse. Ademds, la perspectiva convencional sugiere que la lucha
contra la corrupcion es un problema de accion colectiva y falta de particypacion
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de la sociedad ciil. No obstante, los académicos han ignorado el papel de las
agencias hibridas internacionales para ayudar a abordar esta situacion. Fn
este articulo, proporcionaré elementos para llenar este vacio y demostrar que la
Comision Contra la Impunidad ha demostrado ser un medio eficaz para com-
batir la corrupcion politica y la impunidad en Guatemala. De manera similay,
el legado de la Comusion implica un reto a las principales teorias de combate
a la corrupcion. Siguiendo una metodologia de estudio de caso y realizando
una revision documental, argumentaré que la Comision fue compelente para
enfrentar la impunidad, superar el dilema de la accion colectiva y_fomentar la
participacion de la sociedad. Estos resultados fueron posibles gracias al disefio
institucional hibrido de la Comisidn y en menor medida, a la cooperacion entre
actores locales e internacionales.

PALABRAS CLAVE: corrupcidn politica, CICIG, wnstituciones, impunidad, ac-
cion colectiva, cumplimiento de la ley.
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I. INTRODUCTION

Corruption in all its manifestations is a phenomenon that has always existed
but had not been much studied until recently. Political corruption is a wide-
spread malaise mainly visible in countries with low-democratic development.
Political corruption refers to grand corruption, “...which implies distortion
or subversion of the exercise of public office so that it meets private, partisan
or sectional interests”.! Or, to State capture, that is, “...where corrupt rela-
tions are used to pass laws that entrench, extend and render ‘legitimate’ cor-
rupt gains”.> These approaches are quite broad and include several branches

' Mark Philip, The Definition of Political Corruption, in ROUTLEDGE HANDBOOK OF PoLITICAL

CorrurTION 22 (Paul Heywood ed., 2015).
2 'WORLD BANK, ANTI-CORRUPTION IN TRANSITION: A CONTRIBUTION TO THE POLICY DEBATE
(Policy Research Working Paper, 2000).
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of the State. In this article we are interested in evaluating political corruption
from the perspective of impunity, a non-existence or weakness of the rule of
law and a lack of enforcement overview.

The fight against political corruption has been studied from different
angles, from the institutional and enforcement viewpoint to the sociological
and anthropological perspective. All of them contribute to understand the
phenomenon, prevent it and strive to reduce it. These approaches take into
account diverse reference frameworks in an attempt to tackle the problem.
Nonetheless, they all highlight the importance of the context: the tools for
assessing are not necessarily the same in a mature democracy compared to
those in an incipient one. In the former case, working on incentives and in-
creasing penalties could have satisfactory results. However, in the latter set-
ting, the results would not be as positive if relying only on institutional means.

In order to counteract grand corruption, anti-corruption institutions and
agencies have been set in motion. Building anti-corruption agencies is a re-
cent phenomenon which generates regular debates. Likewise, a great deal of
literature has focused on assessing the mechanisms for the implementation,
creation and application of formal rules and specialized laws. The Interna-
tional Commission to Combat Impunity in Guatemala (CICIG by its Span-
ish acronyms) provides meaningtul insights to theoretical and empirical anti-
corruption studies for several reasons. First, because it is the first institution
of its kind; that is, it is unique in its legal nature and implies an institutional
experiment to address a specific social problem. Secondly, it is important in
revealing how theories on the fight against corruption (i.e., principal-agent
and collective action) fit in this new empirical institution. Third, on an aca-
demic level, it is very interesting to observe how CICIG coexists with the
Guatemalan reality. Guatemala is one of the countries with the highest rates
of homicide, impunity, lack of enforcement and political corruption in the
world.? Finally, as will be further explained, it is important to spot how an
international agency works with national institutions.

This article offers an original research in anticorruption literature. Hybrid
Anticorruption Agencies are a new phenomenon, and some literature has
discussed such agencies. For instance, Charles Call & Hallock* systematize
what happened in Guatemala and Honduras during the lifespan of their hy-
brid agencies. Some legal literature has explained the sui generis legal nature
of Guatemala’s Commission. Zamudio-Gonzalez> analyzed the nature of the
Commission in Guatemala as a self-governing organization and focused her
analysis on the Commission’s management from an organizational theory

3 HaL Braxps, CRIME, VIOLENCE, AND THE CRISIS IN GUATEMALA: A CASE STUDY IN THE ERO-
SION OF THE STATE (Strategic Studies Institute, 2010).

* Charles Call & Jeffrey Hallock, Too Much Success? The Legacy and Lessons of the International
Commussion Against Impunity in Guatemala, 24 CLALS WORKING PAPER SERIES (2020).

> Laura Zamudio-Gonzélez, La Comision Internacional contra la Impunidad en Guatemala
(CICIG). Una organizacion autodirigida, LVIIT 3 (233) FORO INTERNACIONAL (2018).
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perspective. In addition, this author studied the work of hybrid anticorrup-
tion agencies in their fight against corruption. This scholar concludes by stat-
ing that the Commission in Guatemala was effective but a victim of its own
originality. However, despite this theoretical progress, some issues need to
be addressed. This article focuses on contrasting the main anti-corruption
theories in contexts with systemic corruption with that which empirically oc-
curred in Guatemala with the CICIG.

This article contributes to anticorruption studies in several ways. Initially,
it brings ideas about the role of international hybrid institutions in helping
tackle grand corruption; then, it offers a critical review of the existing litera-
ture while providing insights on policy-building and institutional-strength-
ening. Considering the fact that the CICIG experience sheds light on civic
engagement to fight corruption, this article proposes some of the lessons
learned and opportunities for future progress. Lastly, this work highlights
topics that have not been addressed in available and could be the focus for
further analysis.

This article argues that CICIG was effective in reducing impunity (po-
litical corruption) in Guatemala due to the uniqueness of the Commission’s
legal status as a joint complainant (co-prosecutor) (querellante adhesio), as well
as an autonomous entity in terms of its functions, operations and financial
structure. In addition, the CICIG’s good performance was possible because
of cooperation among local justice institutions, the Commission and the in-
ternational community. A holistic approach to fighting corruption aids to dis-
mantle illegal networks by capturing key political elites and provides legal
assistance in consolidating national judicial institutions. The CICIG’s per-
formance was a positive sign for Guatemalan citizens. As a result, collective
action dilemmas were overcome, and civil society mobilized against political
corruption in Guatemala.

The first part addresses the theories on fighting corruption contained in
current literature. The next part details the analytical framework, followed
by a description of the situation of pervasive corruption in Guatemala. The
following section lists the favorable CICIG actions and achievements dur-
ing its 12-year existence. The effectiveness of the CICIG’s performance in
the Central American country is then analyzed. Finally, conclusions, public
policy recommendations, and areas for future research are outlined.

II. LITERATURE REVIEW: THE INSTITUTIONAL AND COLLECTIVE ACTION
APPROACH TO FIGHTING CORRUPTION

Studying institutions is fundamental for political science and legal research
because understanding how institutions (in)formally work provides a holistic
explanation to come up with a better approach to deal with social, economic,
or political issues. Institutions determine the opportunities in a society and
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direct the way actors behave. Institutions matter® because they set the rules
of the game, which in turn shape human behavior and spearhead incen-
tives in all types of political, social, or economic exchanges. Since institutions
organize political and social order, they reduce uncertainty by providing a
structure to everyday life.”

When discussing the concept of institution, it is important to distinguish
between formal and informal ones. A formal institution is a relatively “endur-
ing collection of rules and organized practices, embedded in structures of
meaning and resources that are relatively invariant in the face of turnover
of individuals and relatively resilient to the idiosyncratic preferences and ex-
pectations of individuals and changing external circumstances”.® As men-
tioned, formal institutions are all the structures and processes put together in
a specific place and context and applied among different actors. Conversely,
informal institutions refer to “socially shared rules, usually unwritten, that
are created, communicated, and enforced outside of officially sanctioned
channels”.? Thus, an informal institution is better understood as a cultural
value, a tradition or an action that is only possibly interpreted within a par-
ticular place and time.

The way we approach the concept of institution is worth clarifying. An
institution constitutes a set of incentives which rules power relations and con-
strains actors” behavior. Institutions refer to practices, traditions, and cus-
toms, as well as political organizations. From an etymological and semantic
point of view, the concept of institution resembles that of an organization or
an agency; that is, to the physical representation of a mandate or obligation.
For the purposes of this article, we refer to the concept of institution in both
senses: broadly as incentives and as a synonym of organization or agency.

Institutionalism endorses the principal-agent theory, which is one of the
main analytical frameworks used to analyze politics, legal enforcement, insti-
tutional change, and political order. Principal-agent perspective assumes that
actors behave rationally to maximize their interests. Principals are normally
identified as individuals (citizens) while agents are viewed as powerholders
like bureaucrats, incumbents, decision-makers, or public officials. Both par-
ties pursue their interests, yet they remain constrained by laws and institu-
tions. Under this logic, agents engage in corruption when they assess the po-
tential profit to outweigh the risk. In order to satisfy a general common good,
the principal actor gives the agent power to act on behalf of the constituency.

6 Doucras NORTH, INSTITUTIONS, INSTITUTIONAL CHANGE AND ECONOMIC PERFORMANCE
(Cambridge Univ. Press, 15t ed.,1991); Adam Przeworsky, Institutions Matter? 39 (4) Gov. AND
Orp. 527 (2004).

7 James March & Johen P. Olsen, Institutional perspectives on political institutions, 9 (3) GOVER-
NANCE 247 (1996).

8 James March & Johen P. Olsen, Elaborating the New Institutionalism, in THe OXFORD HAND-
BOOK OF PovrticaL INstrruTioNs 3 (Oxford University Press, 1st ed., 2008).

9 Gretchen Helme & Steven Levitsky, Informal Institutions and Comparative Politics: A Research
Agenda, 2 (4) PERSPECTIVES ON PoLrtics 730 (2004).
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However, corruption occurs anytime agents pursue their own interests in-
stead of complying with the collective will and therefore, undermine social
wellbeing. If the rules are effectively designed and enforced, agents will re-
duce the number of incentives to engage in corruption because they know
the consequences. This is the reason why building and enforcing institutions
1s fundamental for fighting corruption.

While this legal framework and theoretical approach have been useful in
more advanced democracies,!? it has not been that helpful in reducing sys-
temic corruption in countries with weak institutions.!! In contexts where cor-
ruption rules, a principal-agent approach is still an unsatisfactory theoretical
explanation because there are no incentives for agents to defend institutions.
An actor may obtain more benefits from noncompliance than by obeying for-
mal rules. Wherever corruption is endemic, formal institutions are largely not
obeyed and anticorruption agencies are hardly functional or are implement-
ed ineffectively.!” Rather than respecting formal rules, patterns of informal
institutions prevail in weak institutional contexts and political leaders “seem
to at least passively maintain the corrupt system”.!® In the context of a cor-
rupt setting, it is more costly to be honest than to engage in corrupt activities
because there are no incentives to uphold anticorruption agencies.

In places with mature institutions and the rule of law, fixing the incentives
(in terms of the principal-agent framework) or increasing the penalties suffice
to tackle corruption. Nonetheless, in less fortunate places, the institutional
perspective is useful but requires other analytical tools. To understand cor-
ruption and the way it works in highly corrupt places, corruption must be
seen as a component of the economic, legal, and political system.!* Collec-
tive action scholars shed light on this situation. According to this analytical
framework, ! “what action should be taken should be expected to depend on

10 Michael Johnston, Fighting systemic corruption: Social foundations for institutional Reform, 10

Eur. J. Dev. Res. 85 (1998).

1T Derick W. Brinkerhoff, Assessing political will for anti-corruption efforts: an analytic framewortk,
Pus. AbMON. AND DEVELOPMENT 239 (2000); OpD-HELGE FJELDSTAD & JAN ISAKSEN, ANTI-
CORRUPTION REFORMS: CHALLENGES, EFFECTS AND LIMITS OF WORLD BANK SUPPORT (IEG World
Bank Working Paper, 2008); MICHAEL JOHNSTON, SYNDROMES OF CORRUPTION. WEALTH, POWER
AND DEMOCRACY (Cambridge Univ. Press, 15t ed., 2005); Jakob Svensson, Eight Questions about
Corruption, 19 (3) JOURNAL OF Economic PERsPECTIVES 19 (2005). Morris Szeftel, Misunderstand-
ing African Politics: Corruption and the Governance Agenda, 25 (76) REVIEW OF AFRICAN AMERICAN
Porrricar Economy 221 (1998).

12 1d

13 Anna Persson et al., Why Anti-Corruption Reforms Fail-Systemic Corruption as a Collective Ac-
tion Problem, 26 (3) GOVERNANCE AN INTERNATIONAL JOURNAL OF POLICY, ADMINISTRATION, AND
InsTITUTIONS 449 (2013).

1 Rasma KARKLINS, THE SYSTEM MADE ME DO IT. CORRUPTION IN POST-COMMUNIST SOCIETIES
(Routledge, Isted., 2016).

15 ELEONOR OsTROM, GOVERNING THE COMMONS: THE EVOLUTION OF INSTITUTIONS FOR COL-
LECTIVE ACTION (Cambridge Univ. Press, 15t ed., 1990).
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shared expectations about how other individuals will act”.!® Therefore, our
expected gain from corruption crucially depends on the number of other
people we expect to be corrupt.!” In places plagued with corruption, neither
the agent nor the principal is expected to be honest due to the fact that being
corrupt outweighs the benefits of being honest. Hence, the expected behavior
1s to act dishonestly.

Mungiu-Pippidi'® refers to this situation when she explains the transition
from competitive particularism to ethical universalism. In a context of com-
petitive particularism, despite contested elections and pluralism, the rule of
law is unequally enforced, the allocation of resources is not uniform and rent
seeking is a frequent practice. The step after electoral democracy is to work
on institutional strengthening and governance. In order to achieve the next
stage, other components must be considered within the democratic equa-
tion. An organized civil society, moral values, free media or culture and social
capital are some of the tools needed to attain ethic universalism and better
governance. However, as explained by this author, collective action is difficult
to overcome because the expected actions are based on particularism and
self-interested motivation rather than on broader collective gain.

Corruption is now a problem of collective action because it is not just the
sum of individuals seeing to satisfy their keenest interest. Corruption has a so-
cial component and organizational dynamics;!? corruption is socially dense;*’
or even has deeply cultural and anthropological backgrounds;?! corruption is
contextual;?? it is the result of bad social and state planning, of a deviation of
public policies; it is the consequence of partial or incomplete development or
incomplete democratization.?? In other words, it is not just about evaluating

16 ROBERT J. AUMANN & JacQUES.H. DREZE, WHEN ALL IS SAID AND DONE, YOU PLAY AND WHAT
SHOULD YOU EXPECT? (Center for Rationality and Interactive Decision Theory, The Hebrew
University of Jerusalem, 2005); Herbert Gintis et al., Explaining Altruistic Behavior in Humans, 24
(3) EvoruTtioN AND HumAN BEHAVIOR 153 (2012).

17 Pranab Bardhan, Corruption and Development: A Review of Issues, 35 (3) JoUurNAL oF Eco-
NOMIC LITERATURE 1331 (1997).

18 Arina Muncru-Preeint, Controlling Corruption Through Collective Action, 24 (1) JOURNAL OF
Democracy 101 (2013). For further reading, see HEATHER MARQUETTE & CARYN Prerrrer, Cor-
RUPTION AND COLLECTIVE ACTION U4 RESEARCH PAPER (2015). Available at: atp://www.dlprogorg/
publications/corruption-and-collective-action.php.

19" David Arellano Gault, Corrupcion como proceso organizacional: comprendiendo la ldgica de la des-
normalizacion de la corrupeidn, 62 (3) REv. CoNTaD. ADM. 810 (2017).

2 Id,at8l11.

21 Davide Torsello, The ethnographic study of corruption: Methodology and research focuses, in RouT-
LEDGE HaNDBOOK OF PoLrticar. CorrUPTION (Gaults de Graaf ed., 2010).

22 NORAD, Contextual Choices in Fighting Corruption: Lessons Learned, NORWEGIAN AGENCY FOR
DEVELOPMENT C.OOPERATION (2011).

23 LARRY D1aMOND, DEVELOPING DEMOCRACY: TOWARD CONSOLIDATION 92 (Ed. John Hop-
kins University Press, 1999); Alina Mungiu-Pippidi, Corruption: Diagnosis and Treatment, 17 (3)
JourNAL oF DEMocCRrACY 86 (2006).
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human behavior to pursue their involvement in their particular action or not;
it is a holistic stance; it is about networks of people, processes and routines,
organizational dynamics, actions that make up a state complexity in which
corrupt practices are either present or not. The concept of corruption is very
complex. In this article, we hold a comprehensive approach to study the con-
ceptualization and fight against corruption.

Literature on corruption has ignored the role of international commissions
in tackling political corruption. Despite the empirical failure of anticorrup-
tion reforms in contexts with widespread corruption, the argument provided
herein suggests that international commissions have acted as hybrid institu-
tions helping local ones to curb corruption effectively and have contributed
to reducing endemic corruption. This has been possible because of the Com-
mission’s legal status which guarantees the autonomy of its financial and ad-
ministrative operations. As an institution with co-prosecutorial faculties, the
Commission has had a satisfactory role in the Guatemalan judicial system. As
the Commission is independent and remains separate from the political order
and preferences, it aids in providing a new order and political equilibrium.

II1. ANALYTICAL FRAMEWORK

Corruption is a very complex phenomenon. Its study has an interdisciplin-
ary perspective, and no single approach outweighs another. All contributions
are equally valuable. It is not just about individual acts, but also about social
actions and networks that frame and maintain a corrupt system. At a micro
level, corruption arises when individual daily actions deal with the public mis-
appropriation of State agencies (bureaucratic corruption or petty corruption).
On the other hand, political corruption covers the highest spheres of power,
involving political actors ranging from decision-makers, judges, the private
sector, or parallel State structures to organized crime. This article analyzes
the political corruption dynamics when confronting anti-corruption agencies.

Two points should be explained in detail: a) the fight against corruption
from an institutionalist approach and b) hybrid institutions and their dynam-
ics in working with international and local recipients. Regarding the former,
we have already mentioned that corruption is mainly analyzed through a
cost-benefit approach. To the extent that specialized anti-corruption agen-
cies are established, institutions are expected to be capable of curbing mas-
sive acts of political corruption. Anti-corruption agencies (ACAs) have been
established in both advanced and more fragile democracies. Empirical evi-
dence suggests that after their implementation, ACAs have been unsuccessful
in less democratic contexts.”*

2+ FJELDSTAD & ISAKSEN, supra note 11, at 25. Tomas Otahal, Petr Wawrosz & Milan Plat,
What is the contribution of the Theory of Redistribution Systems to the Theory of Corruption? 13 (2) REVIEW



HOW EFFECTIVE ARE HYBRID ANTI-CORRUPTION AGENCIES... 29

As to the second distinction, international institutions are “a formal, con-
tinuous structure, established by agreement between governmental and/or
non-governmental members of two or more sovereign states with the purpose
of achieving a common interest”.?> The name of hybrid agencies (HAs) is
given to certain kinds of agencies according to the level of participation and
involvement of national and international actors. Empirically, some examples
consider international participation a mainstay compared to domestic agents;
other instances might prioritize national sovereignty over external involve-
ment. For some international relations scholars, hybrid institutions are related
to peace courts and State-building assistance.?

As far as the literature and empirical recent review show, no hybrid anti-
corruption nor anti-impunity agency has preceded the Commission Against
Impunity in Guatemala. To some extent, this situation can be explained by
the fact that, in order to create the HA, some requirements must be fulfilled.
HA have been set up in contexts with adverse circumstances related to main-
taining public peace, working with a precarious public order or other core
governance activity failures. In the fight against corruption, these institutions
have been designed to face contexts of State capture.

Besides Guatemala, this kind of institutional architecture was later devel-
oped in Honduras and planned for El Salvador. These countries suffer from
devastating conditions of ungovernability. These scenarios illustrate how im-
punity and political corruption outstripped the rule of law and the State’s
capacity to counteract them. Therefore, the institutional design of hybrid
anti-corruption agencies (HACAs)?’ represents an initial step towards greater
opportunities to curb political corruption. Besides design, other conditions
must coexist to have better chances of success.

First, a state capture situation is required. In this particular case, it is worth
mentioning the overwhelming failure of institutions for the administration of
justice. A captured State is not a failed State in the sense defined by interna-

or Economic PerspecTIVES 93 (2013); Nicolas Charron, Mapping and Measuring the Impact of
Anti-Corruption Agencies: A New dataset for 18 countries (November 2008) (unpublished manuscript,
Paper presented at the New Public Management and the Quality of Government Confer-
ence); WORLD BANK INSTITUTE, ANTI-CORRUPTION COMMISSIONS: PANACEA OR REAL MEDICINE TO
FIGHT CORRUPTION? (2004).

%5 CLIVE ARCHER, INTERNATIONAL ORGANIZATIONS 33 (Routledge, 2014) (1983).

26 GrEG FrY & Tarcisius TaRA KABUTAULAKA, INTERVENTION AND STATE-BUILDING IN THE
PACIFIC: THE LEGITIMACY OF CO-OPERATIVE INTERVENTION (Manchester University Press, 2008);
Stephen Krasner, Sharing Sovereignty: New Institutions for Collapsed and Failing States, 29 (2) INTERNA-
TIONAL SECURITY 84 (2004); Aila Matanock, Shared Sovereignty in State-Building: Explaining Invited
Interventions (August 29, 2013) (unpublished manuscript, Paper presented at the American Po-
litical Science Association Annual Meeting, Chicago, IL).

271 borrowed the term from Laura Zamudio-Gonzéalez, Hybrid Anticorruption Agencies, in
INTERNATIONAL INTERVENTION INSTRUMENTS AGAINST CORRUPTION IN CENTRAL AMERICA 19-43

(Zamudio G. ed., 2020).
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tional relations; that is, the failure or structural anomie in public goods provi-
sions or services or the inability to meet citizen demands.?® This has broad
consequences for aligning State order. For the purposes of this article, we
constrain ourselves to the legal and judicial perspective of State capture; that
is, a captured State as an unpunished State where the lack of punishment and
the absence of legal compliance prevails. This leads to a situation of institu-
tional weakness?® and the co-optation of justice performance.3” There lies the
debate: in a perception of systemic and institutional weakness explained by
the elites’ lack of political will to enforce the rule of law.

Michael Johnston3! suggests a typology to classify political corruption
based on the participation of individuals and institutional strength or weak-
ness. The author argues that the penetration of corruption is complex even in
advanced democracies. Johnston defines corruption in consolidated democ-
racies as influence markets and elite cartels while contexts with more fragile
institutions are known as oligarchs, clans and official moguls.3> The main
distinction between each category is based on the fact that even when cor-
ruption takes on pervasive roles, this situation does not imply a generalized
condition in more democratic countries. We are in the presence of isolated
events and institutions are strong enough to hold back this problem. In con-
texts of weaker democracies, corruption is a structural problem, institutions
are weak, and State capture is visible.

Therefore, it is important to highlight that although consolidated democ-
racies with complex corruption problems exist, these problems are not com-
parable with more fragile democracies where corruption is pervasive. There
1s much debate on the levels of democratic development and there are no
guarantees to ensure that established democracies will not suffer backslid-
ing into authoritarianism. In fact, this is an unfortunate practice in several
countries.>®> What is important to bear in mind is the level of penetration of
corruption in government institutions. In other words, institutional weakness

28 Daniel Thiirer, The “failed State” and international law, 81 (836) INTL. REV. RED CrOS 731
(1999); W. ZARTMAN ET AL., COLLAPSED STATES: THE DISINTEGRATION AND RESTORATION OF LEGITI-
MATE AUTHORITY 1-15 (William Zartam ed., Lynne Rienner Publishers,1995). John Sebastian
Zapata Callejas, La teoria del Estado Fallido: entre aproximaciones y disensos, 9 (1) REVISTA DE RELA-
CIONES INTERNACIONALES ESTRATEGIA Y SEGURIDAD 89 (2014).

29 Steven Levitsky & Maria Victoria Murillo, Variacién en la Fortaleza Institucional, 24 REVISTA
DE Soc1oLoGia 31 (2010).

30 CICIG, GUATEMALA: UN ESTADO CAPTURADO (2019).

31" Johnston, supra note 10, at 38.

2 Id

33 Nancy Bermeo, On Democratic Backsliding, 27 (1) JOURNAL OF DEMOCRACY 5 (2016); Anna
Lihrmann et al., 4 third wave of autocratization is here: What is new about it? 26 (7) DEMOCRA-
TIZATION 1095 (2019). For Latin America experience, se¢ ANIBAL PEREZ LINAN, PRESIDENTIAL
IMPEACHMENT AND THE NEW POLITICAL INSTABILITY IN LATIN AMERICA (Cambridge Univ. Press,
2007).
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translated into impunity and lack of enforcement are the criteria used to
judge whether a State has been captured in its judicial and justice authorities.
Many countries with structural corruption have gained democratic condi-
tions such as political competition, the presence of civil society, and account-
ability mechanisms, among others.>* Guatemala, which Johnston considers
an example of pervasive corruption, safeguards electoral democratic ele-
ments and accountability. As a matter of fact, civil society played a decisive
role in fostering the creation of the CICIG. Therefore, it is pertinent to stay
with the argument that (un)democratic presences adopt forms that go beyond
traditional definitions. Then, it is better to focus on justice administration
capture as the leading idea in our argument.

Second, the argument suggests political will as a condition in establish-
ing a hybrid anti-corruption agency (HACA). This step requires a) official
acknowledgement of the situation and b) an official request for international
assistance. These constitute the ideal circumstances for compliance and may
seem fairly simple requirements, but they are not. A country is rarely willing
to delegate its sovereignty. Literature on international relations has studied
how the degree of delegating sovereignty to a third party brings positive or
negative consequences on the provision of public goods* or how to design
strong domestic institutions on a long-term basis extending beyond external
assistance.

International non-governmental institutions are a relatively frequently
used tool in international law. Through them, sovereignty is delegated so that
one or several external actors can cooperate with local institutions in the pro-
vision of a public good (i.e., security, peace, rule of law). The degrees of
delegation vary. In some agreements, foreign aid can be reduced to simple
advice or recommendations, while in others it implies full delegation; in other
words, substituting national authorities for external ones. In this regard, inter-
esting debates have arisen in an attempt to discover how the type and degree
of delegation affects the provision of a service.?”

In the particular case of anti-corruption agencies, the CICIG is the first
hybrid organization that seeks to address the problem of systemized corrup-
tion in a given context.?® The fight against corruption has been confined to
national agencies. Therefore, the legal nature of the CICIG gains importance
because it implies a commitment to the fight against corruption from the per-

3 This refers to an incomplete democratization. Even with democratic electoral condi-
tions, accountability mechanisms, it still lacks progress in guaranteeing rights, eliminating cor-
ruption, strengthening institutions, and so on.

5 Aila Matanock, Governance Delegation Agreements: Shared Sovereignty as a Substitute for Limited
Statehood, 27 (4) GOVERNANCE: AN INT. JOURNAL OF POL., ADM. AND INST. 589 (2014).

36 THERESA REINOLD, THE CAUSES AND EFFECTS OF HYBRID ANTI-IMPUNITY COMMISSIONS: OUT-
LINE OF A RESEARCH AGENDA (Global Cooperation Research Papers, 2020).

S Id.
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spective of cooperation between local and international actors. Likewise, the
CICIG was considered a success story by the international community. Thus,
some neighboring Central American countries (Honduras and El Salvador)
sought to replicate the exercise in their territory.

The hybrid legal nature of the anti-corruption agency implies a balance
between different factors: the sovereignty of the host state must not be placed
at risk and national institutions must be respected; similarly, domestic, and
external efforts should address law-enforcement culture. Interference from
powerful political elite networks must be left out. A hybrid design implies an
appreciation for local sovereignty, which means that a HACA operates under
host State laws, under host State courts and under local criminal procedure.
International law is not enforced, so HACAs must be committed with host
country’s culture of legality and favor policies strengthening national justice
nstitutions.

Another key element acting as a causal mechanism is internal and exter-
nal inter-institutional cooperation. Any legal and institutional framework re-
quires an adequate chain of enforcement. For that, the actors involved must
be willing to cooperate. When facing a scenario which includes national and
international actors, coordination and willingness to work together are key
elements to succeed. The pact is functional for all parties in the extent that
everyone agrees. Thus, the actors feel they are part of the agreement, pur-
sue normative preferences towards democracy,?” and extend their time frame
beyond short-term expectations.*’ Powerful actors should not be excluded
from bargaining or if excluded, said actors should not be powerful enough to
revert the agreement.*!

This model is mostly designed for advanced democracies. The Latin Amer-
ica region is plagued with informal institutions and powerful actors operating
outside the law. Although it is a bleak picture, institutions can work through
inclusiveness, negotiation, cooperation, and legitimacy among stakeholders.
Furthermore, an advantage in HACA design is that it combines this dual-
ity (formality-informality) and strives to transmit the strength, independence,
and impartiality of external demands to the local context.

This argument suggests that the institutional design and internal and ex-
ternal inter-institutional cooperation yield positive results in the fight against
political corruption, especially if a holistic*? approach to combat it is taken

39 Anibal Pérez-Lifian & Scott Mainwaring, La superviviencia de la democracia en América Latina
(1945-2005), 68 AMERICA LaTINA HOY: REVISTA DE CIENCIAS SOCIALES 139 (2014).

40 Levitsky & Murillo, supra note 29, at 34-37; Guillermo O’Donnell, Estado, democratizacién
y ciudadania, 128 NUEVA SOCIEDAD 62 (1993).

L (/A

#2 This implies taking into account a comprehensive and not an individual perspective
of the dynamics of corruption in which this problem is the result of a set of (in)actions and
processes in which “various actors - individual and collective - with interests and diverging
agendas.” See Gault et al., supra note 19, at 95.
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into account and resources are invested in domestic institutional strengthen-
ing. The consequences show a tendency to a reduction of impunity when
dismantling criminal networks. In turn, HACAs gain a favorable opinion in
citizen perception and favorable insights to overcome collective actions.*?
This social phenomenon is a crucial outcome to reactivate public trust in
the institutions for the administration of justice and in popular support. An
individualistic stance on corruption is thus abandoned as it becomes a social
request and a collective demand. The argument described above is illustrated
in the following figure:

FIGURE 1: THE IDEAL OPERATION OF HACA’S
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IV. THE CONTEXT OF GUATEMALA’S ENDEMIC CORRUPTION

Guatemala suffered a violent civil war (1960-1996) with massive human
rights violations, extrajudicial assassinations, and thousands of civilian disap-
pearances. To bring an end to the conflicts and after much negotiation, peace
agreements were made. Their main objectives were to pacify/ the country
and minimize the presence of Illegal Clandestine Security Apparatuses (cu-

3 To overcome collective actions problems (dilemmas) refers to the idea of lack of indi-
vidual incentives that discourages social action to pursue a common (mainly beneficial) goal.
This situation refers to a failure to achieve a social gain due to the fact of self-interested and
rational individuals who are unwilling to cooperate or if cooperating they fail in coordinating.
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erpos ilegales y aparatos clandestinos de seguridad; CIACS). These groups consisted
of illicit networks that infiltrated the highest spheres of power. Despite efforts
(the United Nations were involved in several peace processes),** progress was
non-existent and the CIACS continued their operations. In 2000, the Na-
tional Police of Guatemala reported 2904* homicides per 100,000 inhabit-
ants. By 2007, this number reached 5781. Guatemala, along with the other
Central American Northern Triangle countries (El Salvador and Honduras),
has one of the highest homicides rates in the world.*® This comes with en-
demic impunity, political prisoners and a security crisis. These countries un-
derwent continuous authoritarian regressions*’ and their institutions remain
very weak.*® This situation ignited public opinion. Civil society as well as
domestic authorities asked for international help. After several attempts, a
petition came into being in the form of the Agreement on the Establishment
of the International Commission Against Impunity in Guatemala (CICIG by
its Spanish acronym).

In addition to the situation of violence and the general weakness of the po-
litical institutions in the Guatemalan system, the administration and prosecu-
tion capture situation is alarming. The head of the executive branch has been
able to submit to the legislature by buying congressmen to approve the presi-
dential political agenda. The judicial system is plagued with irregularities, a
lack of transparency and accountability, and many higher-ranking judicial
positions driven by appointment favors. Furthermore, organized crime has
infiltrated institutions and reached decision-makers. Economic and private
elites are also colluded with the partial justice system and in many cases oper-
ate by illicitly financing electoral campaigns in exchange for million-dollar
contracts.*’

- Brands, supra note 3.

¥ CICIG, Informe de Cierre EL legado de justicia en Guatemala; Informe Anual de Labores
CICIG 2019 {Juntos Lo Hicimos!, COMISION INTERNACIONAL CONTRA LA IMPUNIDAD EN GUA-
TEMALA (2019).

* Dinorah Azpuru, Peace and Democratization in Guatemala: Two Parallel Processes, in COMPARA-
TIVE PEACE PROCESSES IN LATIN AMERICA, (Stanford, Stanford University Press, 1999); ADRIANA
BELTRAN & SusaN Peacock, HIDDEN POWERS IN POST-CONFLICT GUATEMALA (WOLA, 2003),
available at: Attps://www. wola.org/sites/default/files/downloadable/ Citizen%s20Security /past/Hid-
den%020Powers%o20 Long%o20Version. pdf.

¥ See Polity IV Project: Political Regime Characteristics and Transitions, available at:
https://wwuw.systemicpeace.org/polity/polity4.htm; Anibal Pérez-Linan et al., Presidential Hegemony
and Backsliding in Latin America, 1925-2016, 26 (4) DEMOCRATIZATION 606 (2019).

#  STEVEN LEVITSKY, ET AL., THE POLITICS OF INSTITUTIONAL WEAKNESSES IN LATIN AMERICA
(Cambridge Univ. Press, 1st ed. 2020); Judicial Corruption in Central America, (Foundation for Due
Process), available at: Attp://www.dplf-org/sites/ default/files/1196715002_0.pdf-

4 CICIG, supra note 30; FUNDACION MYRNA MACK, IMPUNIDAD Y REDES ILICITAS: UN ANALISIS
DE SU EVOLUCION EN GUATEMALA (2019).
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1. CICIG

In response to a petition drawn up by civil society and supported by both
the public and private sectors, the Guatemalan government signed an agree-
ment with the United Nations to create the International Commission Against
Impunity in Guatemala (Comzsion Internacional de Combate a la Impunidad; CICIG)
in December 2006. The CICIG differs from other kinds of already created
international commissions.”” While some scholars highlight the underlying
nature of the Commission as a transnational justice figure,’! many others
stress its hybrid status.’> The CICIG has a hybrid configuration that com-
bines cooperation between international authorities and national authorities.

The CICIG functions stipulated in the Agreement on the establishment
are: a) to investigate and dismantle illegal groups and clandestine security or-
ganizations (CIAGS) that have infiltrated the State and undermined human
rights; (b) to collaborate with the State to dismantle CIACS; and (c) to provide
public policy recommendations designed to eradicate CIACS and prevent
their return, including judicial and institutional reforms.>® In the first article
of the aforementioned agreement, CIACS are defined as groups that illegally
undermine citizens’ ability to exercise political and civil rights and that have
links to State officials or that can create impunity for their actions (Art. 1).

The CICIG is a hybrid institution which balances international and do-
mestic political institutions and actors. Unlike other UN missions (i.e., peace
or aid) where UN intervention is considerable in appointing, supervising,
funding, etc., the UN only intervenes in the CICIG to appoint the Commis-

%0 International assistance institutions were originally created by the United Nations in or-

der to accompany peace processes in collapsed States after traumatic events like civil wars. See
Stephen Krasner, Sharing Sovereignty: New Institutions for Collapsed and Failing States, 29 (2) INTER-
NATIONAL SECURITY 29 (2004). For instance, Sierra Leone and Guatemala went through civil
wars and both countries were supported by the UN after the end of its internal conflicts. The
UN has helped to clarify past events such as genocides, large-scale crimes, and human rights
violations through the creation of Historical Truth Commissions (i.e., Ecuador, Ayotzinapa in
Mexico, Sierra Leone). In some cases, sovereignty is fully delegated (trusteeships); in others,
the mission pursues a shared sovereignty modus operand, while in yet others, the UN serves as
an advisor and policy guide. None of these missions includes years of overseeing investigations
or cooperation and staff collaboration. The CICIG focuses on Guatemala’s current situation
of impunity.

51 Tove Nyberg, The International Commission Against Impunity in Guatemala: A Non-Traditional
Justice Effort, 28 (1) REVUE QUEBECOISE DE DROIT INTERNATIONAL 157 (2015).

52 Michael, Giinther, Intervention by Invitation? Shared Sovereignty in the Fight against Impunity
in Guatemala, 101 EUROPEAN REVIEW OF LATIN AMERICAN AND CARIBBEAN STUDIES 5 (2016);
THE INTERNATIONAL COMMISSION AGAINST IMPUNITY IN GUATEMALA: A WOLA REPORT ON THE
CICIG ExprerieNce (Washington, DC: The Washington Office on Latin America, June 2015).

9 Commission Against Impunity in Guatemala (CICIG; Spanish acronym) Agreement
Between the United Nations and the State of Guatemala on the Establishment of an Interna-

tional Commission against Impunity in Guatemala, December 2006.



36 MEXICAN LAW REVIEW Vol. X1V, No. 2

sioner. UN assistance is limited to guiding policy and reforming proposals, as
well as mutual staff cooperation. The Commission does not have independent
prosecution faculties. However, it serves as a querellante adhesivo®? in which the
CICIG Commissioner acts as a joint complainant(co-prosecutor) or querellante
adhesiwvo and does not at any point imply sharing sovereignty. Local Guate-
malan institutions (Public Ministry, National Police) carry out investigations,
criminal prosecution, and the administration of justice. All procedures follow
Guatemalan national laws.”>> The CICIG intervenes to accompany criminal
investigations and prosecution processes. Under the principle of complemen-
tarity, the Commission has independent investigation capacity but is con-
strained to present cases to the Public Prosecutor.’® The CICIG does not
have enforcement mechanisms or penalties for non-compliance either.%’

Initially, CICIG functions focused on dismantling criminal networks. Lat-
er, the mandate was adjusted to focus on fighting impunity. The CICIG 1is
an unprecedented institution ex profesamente designed to aid in the eradication
of impunity and political corruption within an endemic corruption context.
Independence of its functions was secured with its political, financial, and ad-
ministrative autonomy. The CICIG is not financially accountable to the UN
or to the Guatemalan State, but rather to international donors, such as the
United States, Sweden, Canada, the Netherlands, and the European Com-
mission, among others. Accountability is monitored through annual reports.
Political autonomy is consequently achieved because the Commission does
not rely on the Guatemalan government, but rather acts as an external col-
laborator. The CICIG’s initial term lasted two years and has been renewed
five times until 2019.%8

V. How ErrecTivi Was THE CiciG IN CURBING GRAND
CORRUPTION IN GUATEMALA?

The CICIG contributed to the reduction of political corruption in Guate-
mala. Such was its success that some neighboring countries replicated the
model and others have considered implementing a similar structure. The

5 Querellante adhestvo or Adhesive claimant. Article 116: “In crimes of public action, the
aggrieved party with civil capacity or his representative or guardian in case of minors or in-
capable, or the tax administration in matters of its competence, may provoke criminal pros-
ecution or adhere to that already initiated by the Public Prosecutor’s Office”. Se¢ Guatemala
Criminal Code.

% Id

5 Laura Zamudio-Gonzélez, supra note 5, at 493.

7

o

Andrew Hudson & Alexandra W. Taylor, The International Commaission Against Impunity in
Guatemala: A New Model for International Criminal Justice Mechanisms, 8 (1) JOURNAL OF INTERNA-
TIONAL CRIMINAL JusTICE March 53 (2010).

% Renewal must be authorized by the president.
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achievements are mainly observed on two levels: high-profile captures and
the dismantling of the illicit political economic network CIACS and to a
lesser extent to the strengthening of the local justice system. The awakening
of civil society is another positive consequence that is rarely analyzed and is
having interesting repercussions. Quantitatively speaking, indicators give a
picture of a number of effective trends.?? All this together has had repercus-
sions for civil society, which has played an increasingly active role in the fight
against corruption. However, the CICIG is not a panacea. It is not because
an institution, no matter how well-designed and advanced it may be, requires
other factors to put an end to something as complex as political corruption.
The cooperative environment was increasingly hostile because the political
and economic elites will never be willing to give up power or their historical
benefits. It is therefore an incessant struggle. However, the CICIG offers fresh
and different elements to the fight against systemic corruption.

From a theoretical point of view, the CICIG presents significant challeng-
es. The anti-corruption community has focused on studying ACAs while ig-
noring hybrid agencies. This work tries to advance in providing new insights
from the anticorruption theoretical debate to this new empirical reality. Thus,
it is argued that the CICIG and HACAs are functional to the extent that they
make it possible to predict behaviors based on incentives. In other words, as
mentioned before, in contexts with structural corruption, reducing the incen-
tives so as not to be corrupted is fruitless since the most pragmatic logic of
action for agents and principals implies acting corruptly. But when a third
party intervenes (a hybrid agency), the incentives and, therefore, ways of act-
ing, become more predictable.

Similarly, the CICIG and these types of agencies fit well with collective
action theory.®” The CICIG was able to devise suitable scenarios to overcome

% “In 12 years of work, CICIG worked on 1540 indictments in 120 cases involving over

70 illicit networks that were damaged if not dismantled”. (Call & Hallock, supra note 4, at
22); Moreover, between 2018-2019, 43% of the convictions handed down during the entire
period of existence of the CICIG were obtained (CICIG, Informe Legado de Justicia, 2020,
51). Similarly, the efficiency rate of joint work between the FECI (Specialized Prosecutor’s Of-
fice against Impunity), for its acronym in Spanish, and the CICIG is close to 85%, which far
exceeds the national average. (/d., 52; Miguel Zamora, Institutional Inosculation: The International
Commussion Against Impunity in Guatemala, International Rule of Law Mechanisms, and Creating Institu-
tional Legitimacy i Post-Conflict Societies, 57 (3) CGOLUMBIA JOURNAL OF TRANSNATIONAL Law 583
(2019). Regarding violence, the country homicide victim rate per 100,000 people assessed by
UN Office on Drugs and Crime dropped from a basis of 45.4 in 2008, which reflects one of the
highest rates in Guatemala contemporary data, to 22.5 in 2018. See: UNITED NATIONS OFFICE ON
DRUGS AND CRIME (UNODC), available at: https://dataunode.un.org/content/data/homicide/ homicide-
rate. See also: FACT SHEET: THE CICIG’S LEGACY IN FIGHTING CORRUPTION IN GUATEMALA, WOLA,
(August 27, 2019), available at: www.wola.org/analysis/cicigs-legacy-fighting-corruption-guatemala.

60 Collective action theory was first proposed in 1965 by Mancur Olson’s The Logic of
Collective Action. This theory has had a broad impact in social sciences and have been adapt-
ed to many social situations. The fight against political corruption is an example of it.
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the collective action problems of its recipients. Civil society was a key element
in the fight against corruption in Guatemala. Different types of NGOs, hu-
man rights groups and civil society have always served as allies of the Com-
mission. In the ideal model, the objective is to move from a society governed
by a particularistic logic towards one guided by universalist principles.®! In
practice, this is far more complex. Although this outcome was not achieved,
it is helpful to identify the victories in the CICIG’s performance, as well as to
learn what to expect from it.

ACASs have been implemented in many countries with many examples in
Asia, Africa, and Eastern Europe. Despite following an exemplary model led
by the World Bank and legitimized by transnational NGOs like Transparency
International, most of them have had disappointing results.®> The underly-
ing reasons have to do with a lack of autonomy, a lack of budget, and a lack
of investment in institutional capacities.5® Successful examples are very par-
ticular to special contexts and to not very democratic practices.’* However,
beyond that and as the literature on the subject has shown, this failure is as-
sociated with a theoretical misunderstanding of the dynamics of corruption
in contexts with pervasive corruption. As mentioned in the literature review,
the main agent theoretical approach is not the most appropriate to design
such models.

In the principal-agent theory, the principal and agents are differentiated
among themselves; their interests are equally separate. It is normally assumed
that principals are good, that they pursue the common welfare and, in gen-
eral, that they are interested in exposing corruption. Likewise, agents are as-
sumed to be bad; by enjoy discretionary spaces for action and information
asymmetry, agents take advantage of the situation to meet their short-term
objectives. These conditions increase the incentives for their private inter-
est to prevail over that of the collective. Following this logic, anti-corruption
reforms seek to increase punishments, decrease spaces for discretion, and set
in motion policies such as transparency of resolutions to reduce schemes that
encourage corrupt practices.

However, in contexts of systemic corruption, there are neither principals
nor agents who enforce the law. The principals are not interested in doing so
and benefit from the situation or, if they did want to report corrupt behavior,
they know that no results would ensue or perhaps it is simply more costly to

61 Mungiu-Pippidi, supra note 18, at 94.

62 FJELDSTAD & ISAKSEN, supra note 11.
63 Alan Doig, Dave Watt & Robert Williams, Why do developing country anti-corruption commis-
stons fail to deal with corruption? Understanding the three dilemmas of organizational development, performance
expectation, and donor and government ¢ycles, 27 (3) PUBLIC ADMINISTRATION AND DEVELOPMENT 251
(2007).

6 Bertrand de Speville, Anticorruption Commissions: The Hong Kong Model Revisited, 17 (1) Asia-
Pacrric Review 47 (2010).
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be honest in a context of structural corruption. Agents will not comply with
the law because there are no incentives to do so and/or they benefit from the
status quo. In keeping with this idea, all possible lines of contention-reporting
corruption are immersed in a perverse game. Therefore, it is a vicious circle
in which all participants benefit or at least do not see their status reduced or
else have the widespread and sustained belief that there is no way out of the
situation. The latter is linked to the contributions of the theory of collective
action. We know that since people’s behavior is influenced by shared expec-
tations as well as by individual and short-term interests, in an environment
of systemic corruption there is no apparent solution through the incentive
model.

In such a national systemic context, there is no clear difference among the
main agents. Anyone can adopt this role. It does not matter if the main ac-
tors are citizens or the bureaucracy; local authorities conveniently maintain
a cycle of impunity that benefits everyone. Ordinary citizens are accomplices
because they are unwitting participants in daily corruption, knowing that it is
the way things work.%> Other types of citizens have close ties with the govern-
ment, and this allows them to mutually benefit to the detriment of the col-
lective interest. Legal reforms may be enforced, exceptional legal frameworks
may be enacted, or model institutions may even be designed, but political
will 1s what allows or inhibits activating all mechanisms for change. As long
as there is no transition towards universalism or the idea of the State as a
common good, electoral democracies cannot consolidate real and complete
democratization.%

Thanks to HACAs incorporation into national rules, the incentive model
changes.®” T have mentioned that the legal nature and CICIG faculties are
crucial factors in the institution’s performance against corruption. In a sys-
tem of systematized political corruption (State of capture, particularism, or
competitive particularism), citizens have very low expectations that judicial
institutions will actually punish the corrupt (high-level cases) because they
know that the guilty parties are protected by a pact of impunity,%® or the per-
secutions are fake. However, with the establishment of the CICIG, the rules
have changed: new actors have been incorporated and interests have been
adjusted.

65 DoNaTELLA DELLA PORTA & ALBERTO VANUCCI, THE HIDDEN ORDER OF CORRUPTION: AN

INSTITUTIONAL APPROACH 126 (Routledge, 2012).

6 Pippiddi, supra note 18, supra note 23, MICHAEL JOHNSTON, CORRUPTION, CONTENTION,

AND REFORM. THE POWER OF DEEP DEMOCRATIZATION (Cambridge Univ Press, 2014).
57 Ttis worth mentioning that in the consolidated cases of Hybrid Commissions to Combat
Corruption (Guatemala and Honduras), the request for help began from civil society and later
governments requested assistance from international organizations.
68 Steven Levitsky & Maria Victoria Murillo, Lessons from Latin America: Building Institutions on
Weak Foundations, 24 (2) JOURNAL OF DEMOCRACY 93 (2013).
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A relevant component is the figure of the CICG Commissioner, who is
designated by United Nations. However, Guatemalan State laws are obeyed,
and trials are carried out in national courts under local legislation. Likewise,
although the Commissioner is empowered to carry out independent inves-
tigations, he works closely with local law enforcement agencies. That is, the
Commissioner emerges as a mixed figure who respects national sovereignty
but enjoys autonomy by being appointed by an international body and fi-
nanced by different countries (European Union and USA).

Under the principal-agent model, the agents —whether citizens, the bu-
reaucracy or domestic law enforcement authorities, etc.— ask for compli-
ance regarding the Commissioner (in)actions because they have delegated
key responsibilities (sovereignty) to him/her. The Commissioner is outside
the State logic of cost-benefit distribution and incentives. The Commission-
er is an external agent that, although a rational agent that pursues personal
interests, 1s alien to State logic (social trap, vicious circle). To the extent that
an external (international) actor intervenes as a Commissioner with suffi-
cient faculties, the balance of power is altered; the vicious circle can be frag-
mented because the logic of complicity between State actors is unraveled.
An external Commissioner is the innovative element that makes it possible
to forge a possible virtuous circle.

CICIG is different from other HACA's in its nature as an independent in-
vestigator and joint complainant (co-prosecutor) with the Office of the Public
Prosecutor. In no other agency has such delegation existed. As mentioned
before, HACA hybrid agreements should ignore absolute sovereignty delega-
tion or avoid signing a shared sovereignty agreement. This initially happened
in Guatemala and the Constitutional Court invalidated the arrangement.®
It is essential to strive for a balance. In Honduras, the logic of delegation was
different and perhaps this has contributed to its short life and lower impact.”’
The MACCICH’! (Misién de Apoyo contra la corrupcién en Honduras, by
its Spanish acronym) existed briefly (2016-2021) and also fell under the pres-
sure of civil society after a corruption scandal was exposed.”?> Furthermore,
the conditions of capture in Honduras were truly alarming. Like Guatemala,

69 Arturo Matute, Guatemala Stumbles in Central America’s Anticorruption Fight, INTERNATIONAL

Crisis GROUP, available at: https://wwuw.crisisgroup.org/latin-america-caribbean/central-america/gua-
temala/guatemala-stumbles-central-americas-anti-corruption-fight.

70" Honduras did not have an external Commissioner to investigate independently and pros-
ecute together with the Office of the Public Prosecutor. The Office of the Prosecutor and the
Office of the Attorney General were the only institutions authorized to prosecute.

7' ACUERDO DE CREACION ENTRE EL GOBIERNO DE HONDURAS Y LA ORGANIZACION DE ESTADOS
AMERICANOS, available at: hitp://wwuw.oas.org/es/sap/dsdme/maccih/new/mision.asp.

72" The corruption scandal arose as a result of channeling funds from the Honduran Social
Security Institute to the campaign of then-president Juan Orlando Hernandez. This action
provoked outrage and citizen demonstrations which demanded the resignation of President

Hernandez and the creation of the Honduran Commission against Impunity.
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Honduras had the second highest homicide rate in the world in 2015, as well
as widespread violence from organized crime and gangs.”?

In its short life, the MACCIH made significant achievements such as assist-
ing in the capture of 133 people and 14 high-profile investigations including
former first lady Bonilla de Lobo who was sentenced to 58 years in prison.”*
However, it did not have independent investigative powers or independent
powers to prosecute.”> Another issue that may have influenced its brief exis-
tence lies in the fact that the Mission in Honduras did not have the physical
presence of a Commissioner as it did in Guatemala. The equivalent of a
CICIG Commissioner in the Honduran case was the head of the MACCIH,
a position delegated to the Secretary General of the OAS (Organization of
American States), Luis Almagro.

In analyzing the MACCIH’s legacy, call notes that the OAS made the
Mission’s work difficult because of excessive interference. Such intervention
did not occur in Guatemala. The creation of other HACAs in El Salvador
and Ecuador were promised. El Salvador launched its Special Commission
against Impunity in El Salvador (CICIES for its Spanish acronyms) in No-
vember 2019. The CICIES follows a structure similar to that of the MAC-
CIH in Honduras. The OAS General Secretary is one of the most empow-
ered actors advising El Salvador’s criminal and policy reform. Similar to the
MACCIH, the Salvadorean case is not endowed with the power to pursue
independent persecutions or act as joint complainant (co-prosecutor). In sum,
the CICIES resembles an advisory body rather than a formal institution to
tackle corruption.’®

With the inclusion of an international agent, information asymmetry’’
spaces are reduced while discretionary spaces for action are more controlled.
Similarly, enforcement incentives expand because an external agent repre-
sents an outsider to the interests created previously in the political game.”®

73 Charles T. Call, International Anti-Impunity Missions in Guatemala and Honduras: What Lessons
Jor El Salvador?, 21 CraLs WORKING PAPER SERIES (2019).

o Id

75 Reinold, supra note 36, at 15.

% Id

7 Information asymmetry refers to the idea that powerholders always have access to extra
information compared to the one citizen possess. This information is essential to deal with
public issues and make public decisions. No matter how transparent a State 1s, some official
information never discloses.

78 In a study on the potential of the CICIG as an international intergovernmental organi-
zation, Zamudio Gonzalez refers to the CICIG’s ability to survive in a hostile political environ-
ment and invest itself as a self-directed actor. This implies that the CICIG as an organization,
as well as an actor, was able to adapt and reinvent itself in terms of its relevance, tasks, and
organization in the face of external threats. The agency in the CICIG is personified in the fig-
ure of the Commissioner who was able to draw up adequate strategies and make the pertinent
decisions that allowed him to renew the mandate of continuity of the Commission as well as
to “expand the object of investigation of CIACAS (Illegal Corps and Apparatus Clandes-
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Genuinely independent and autonomous institutions boost popular legiti-
macy. In an environment of particularism, political and economic elites rein-
force each other. Those close to power receive benefits and the closest circles
reward the government. One way to alter this pact of impunity is to incor-
porate outsiders. This power is now embodied in the figure of the Commis-
sioner. Thus, the new rules of the game are now set in motion where success
depends on the collaboration of the new players.

A crucial complementary element relies on internal and inter-institutional
cooperation. Unfortunately, in practice, this was very difficult to carry out
since the political and economic elites were not willing to give in. The CICIG
is facing an extremely complex situation due to the fact that the Commission
has attempted to overthrow the Guatemalan co-opted State. According to dif-
ferent reports prepared by the CICIG on the modus operandi of illicit parallel
networks,”? the Executive anchored its presence in Congress by bribing con-
gressmen to approve the president’s policies. The judiciary is a disputed field
regarding the appointments of magistrates and ministers.2? A privileged part
of the private sector is colluded with public sectors as it seeks to finance po-
litical campaigns to later reap benefits through contracts and other tenders.?!
Organized crime plays a dominant role in public decisions. On the other
hand, the Commission remains close to civil society, NGOs, independent me-
dia, some private sector actors, and international support. The relationship
with the United States of America is crucial as it is its main donor.

An interesting element is the relationship between the CICIG and the
Office of the Public Prosecutor or of the Attorney General, a government
institution in charge of investigating and prosecuting crimes. Despite the lev-
els of State capture, the role of the prosecutor was essential. In places with
systemic corruption like Guatemala where most of the government pow-
ers have been overtaken by political corruption, a light of hope shines with
the role of the Attorney General, which has remained on the sidelines. An
ideal working scheme would be one made up of a proactive, independent,
Commissioner and Prosecutor. This has not happened, at least not working
together as a team. The Attorney General is appointed by the President of
the Republic. The Executive branch always protected itself by strategically
nominating public officials. Thus, the Claudia Paz y Paz (2010-2014) ap-

pointment as prosecutor is surprising given that she always maintained a

tino) to RPEI (Illicit Political Economic Networks), which involves a broader phenomenon.”,
Zamudio-Gonzalez, supra note 56, at 516.
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networks. See CICIG, Informe Comisiones de Postulacion: Desafios para asegurar la indepen-
dencia judicial (2019).
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proactive policy to combat impunity. What is not striking is that she has not
been reelected.

The Commissioners faced four main challenges: developing a strategy, ne-
gotiating with the opposing sector, bargaining with their main ally, the Public
Prosecutor, and pushing legal and judicial reforms through Congress. Given
the size of the capture, the main reforms to discuss included modifications
in the justice system and one related to the political party financing. Since
the Commission renewal depends on results and structural reforms may take
long to approve, the Commission’s short-term objective focus lay in tackling
historical impunity. Therefore, the strategy consisted in capturing high-profile
cases. To this end, the CICIG, the Commissioner and his work team under-
took independent investigation or in some cases did so with the assistance of
the Office of the Public Prosecutor.

The CICIG had a twelve-year lifespan (2007 to 2019). The first years of
the Commission were years of adaptation and institutional legitimacy. Presi-
dential power was invested by the leftist government of Alvaro Colom (2008-
2012). The CICIG sought to establish cooperation with other government
agencies. An important moment occurred in 2011 when the Office of the
Public Prosecutor was inaugurated by Claudia Paz y Paz, who turned out to
be one of the best prosecutors in the history of Guatemala. With their work in
collaboration with the Commissioner, they were able to investigate and pros-
ecute organized crime heads, as well as high-profile cases against the military
and high-level government officials. Former dictator Efrain Rios Montt was
sentenced to 80 years in prison. These were infallible and historical examples
of the fight against impunity. Even though the Constitutional Court over-
ruled the decision days later, without CICIG’s and Prosecutor Paz’s relentless
work, these resolutions would not have never come to light.

In 2013, Otto Pérez Molina and Roxana Baldetti assumed the presiden-
cy and vice-presidency of the country, respectively, under the auspices of
the right-wing Patriotic Party. The political environment was hostile to the
CICIG because it was a space that privileged the military past and status quo.
Commissioner Ivan Velasquez’s arrival marked the beginning of one of the
most momentous periods, one which greatly echoed in its recipients. Citizens
in Guatemala were able to observe tangible CICIG’s results. It can also be
considered the political juncture that drew the closest to a political change.
The whole equation made sense when the Commission conducted investiga-
tions and exposed major corruption scandals. With the strong support of the
United States of America and a population fed up with corruption, these
events triggered a political earthquake in 2015. Some analysts even dubbed it
the Arab Spring in Guatemala.

La Linea was the most explosive and consequential case during the CICIG’s
term. Since the early 1970s, mafias and criminal groups had been illegally
trading goods through Guatemala’s main customs ports. Even if the situation
started off a gradual democratization at the end of the civil war and dur-
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ing Rosendo Portillo’s government (2000-2004), the customs port persisted as
an iceberg, a complex high-level political and economic corruption network
infiltrated by both organized crime and the political elites.?? In April 2015,
Ivan Velazquez and the Attorney General disclosed the corruption network
named La Linea in customs services with the involvement of the local tax au-
thority (the Tax Administration Board or SAT), the National Police Service
and other political authorities. La Linea charged importers fees to fraudulently
lower the tariffs on goods they brought into Guatemala.?3 “(...) The fixers
contacted importers to arrange for drastically reduced customs duties in ex-
change for commissions using a telephone number they called the line” 8+ A
group worked inside the SAT to coordinate customs operations while another
faction managed the outside operations with the shipping containers. After
more than one year of investigation, the CICIG and the Attorney General re-
vealed at a press conference that President Perez Molina and Vice-President
Roxana Baldetti were top leaders of the La Linea criminal organization.?> All
of these events unleashed discontent in civil society and people took to the
streets for more than 20 weeks demanding that both the president and the
vice-president resign. Both political figures were finally arrested and pros-
ecuted.®5

The CICIG exposed yet another prominent case. Although the Guate-
malan Institute of Social Security (IGSS) was a hot spot for many other cor-
ruption scandals, the public health institution was the center of illicit public
procurement contracts for medication. Additional significant corrupt affairs
concerning senior administrative officials and even the energy sector®’” and
the national civil police?® came to light. Aceros de Guatemala was another
striking case of tax evasion and collusion between the economic elites and the
private sector.%?
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Besides public administration, the CICIG also targeted congressional mal-
feasance. Some deputies were indicted for peddling and fraud related to the
GISSA scandal and many others were charged with embezzling money to
secure votes in the legislature. The Commission unveiled the Patriotic Par-
ty’s alarming corruption to fund campaigns and elections. The case revealed
promised preferential treatment for State contractors in exchange for illegal
campaign funding. The co-op State case uncovered a criminal structure led
by President Perez Molina and Vice-President Baldetti. The CICIG and the
Office of the Public Prosecutor discovered that, once in office, the Patriotic
Party was able to offer at least 450 preferential State contracts.

Civil protests were the natural consequence of society having had its fill of
corruption. When the case of La Linea was revealed, civil society organized
and called for a massive mobilization demanding the resignation of Presi-
dent Otto Pérez Molina and Vice President Baldetti.”? The citizen move-
ment complaint was organized by urban-youth sectors”! which was convened
through Facebook under the hashtag #RenunciaYA%? (#Quit Now). The
movement leaders made it clear that no political party was behind them and
called for peaceful protests. Tens of thousands demonstrated in the streets
against corruption asking for specific demands. These demands were met
almost instantaneously. In addition to civil society rage, an important group
from the business sector? supported the initiative.

After the success of #RenunciaYA and Baldetti’s resignation, other pro-
tests were also organized via Facebook insisting that Pérez Molina leave of-
fice?™ and other cities joined the demonstrations. As a result, more than 20
high-profile public officials resigned. Besides cleaning up politics, the mobi-
lization group called for general elections and an electoral reform on public
financing.% After Molina’s ousting, new elections were held. Candidates from
official parties (the Patriotic party and the opposition party LIDER were also
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involved in corruption scandals) were left out. The winning candidate was an
outsider, who managed to position himself favorably with an electoral plat-
form focused on the fight against corruption.

When Jimmy Morales? was sworn in as president in 2016, the demonstra-
tions quieted down. Morales lobbied to terminate the Commission’s mandate
after Commissioner Velasquez accused him of illicit financing in his electoral
campaign. After the mobilizations, the CICIG felt victorious and empowered
partly by citizens and partly by international bodies supporting it. The Com-
missioner tried to take advantage of this situation and continued to claim acts
of corruption that allegedly reached the political and economic elites. The
business sector (CACIF) which had originally backed the public outcry, with-
drew its support after being immersed in accusations of corruption. Thus, a
group of political and economic elites exposed by MP and CICIG revelations
joined efforts to sway the United States against the anti-corruption movement
in Guatemala, demanding the departure of the Commissioner and the non-
renewal of his mandate.”” A crucial circumstance in the adverse outcome of
the Commission’s future was then-President Trump’s indifference and lack
of financial support.”®

The CICIG was able to overcome collective action problems. Breaking the
logic of collective action implies breaking circles of complicity, as well as
the idea of an individualistic and short-term fight against corruption. When
corruption is systematically plagued, agents and principals behave passively
towards corruption. Nonetheless, the theoretical model suggests that HACAs
contribute to break collective action problems, generate consequences of so-
cial awareness and foster the control of corruption through civil society. The
most desired goal is to move from particularism to universalism. In order to
achieve that objective, three interconnected moments need to take place: the
first one 1s to do away with collective action problems; then, corruption must
be attacked by civil society; finally, there must be a transition towards the idea
of State universalism.
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Collective action problems are overcome when genuine changes are per-
ceived in public institutions. Positive effects in the fight against corruption
includes convictions in high-level cases, as well as dismantling corrupted and
illegal networks. These events demonstrate the effectiveness of the work done
by justice-seeking institutions. In fragile democracies, citizens usually have a
negative opinion towards State institutions. Thanks to the CICIG’s achieve-
ments and further social awakening, citizens have come to shape a more
positive attitude toward such institutions. Overall, this situation generates a
more constructive attitude towards institutions and towards the fight against
corruption because citizens no longer see corruption as an elusive and unre-
lenting evil. Rather than viewing corruption as the generalized and socially
perceived behavioral norm, citizens behold a possible way out. In quantita-
tive terms, this can be observed in the historical levels of trust towards the
CICIG." Similarly, during the CICIG’s lifespan, statistics reveal the increase
in the number of complaints filed by the Office of the Public Prosecutor.!?”
These data can explain a great deal when compared to data from neighbor-
ing countries.

The second moment implies giving free rein to civil and genuinely non-
partisan protests to repudiate corruption. How and why do citizens decide
to take to the streets? According to the collective action theory applied to
the fight against political corruption, when facing public exposure of a cor-
ruption scandal, society remains indifferent. It is interesting and theoretical-
ly enticing to analyze the circumstances under which a corruption scandal
generates such a response from civil society to motivate the general public
to mobilize, especially in contexts as complex as those in Latin America. In
the Guatemalan case, the CICIG positively influenced citizen uprisings. Citi-
zen awakening brings together young people, urbanites, students, the middle
class, human rights defenders, NGO activists and even some business sec-
tors.!?! These protests continued for months and achieved very specific objec-
tives and results. The agenda always focused on issues related to transparency;,
accountability and the fight against corruption. An elite group led the move-
ment, remained non-partisan and extended their influence by means of the
communicative power of social networks (especially Facebook).
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Despite its obtaining specific historical results, the social movement suffered
setbacks. Ior instance, it failed to connect with the longstanding structural
reforms demands exacted by indigenous groups. Moreover, the movement
did not seem to have a leader with whom negotiate. Additionally, protesters
assumed that with the resignation of President Molina and Vice President
Baldetti, things would improve on their own.!"? Social unease persisted and
emerged again in 2017, when President Morales unilaterally decided not to
renew the CICIG mandate. The 2015 #RenunciaYA movement turned into
#JusticiaYA. Morales’s anger apparently stems from the disclosure of illicit
donations made to the Jimmy Morales campaign. While young people were
protesting in the streets, President Morales manipulated the State machine
against the CICIG to declare Ivan Velasquez as persona non-grata and end the
legacy of the Commission.

During that time, civil society received a second important impact. #Jus-
ticiaYA joined forces with other interest groups, such as “trade unionists,
indigenous leaders, students, some members of the middle class and sec-
tors of the private group,”!%® and together they created the Alianza por las
Reformas, a conglomerate of civil society organizations promoting structural
reforms in Guatemala. Their demands included the resignation of Morales
and other members of Congress, as well as electoral reforms to end private
financing, the permanence of the CICIG and the creation of a specialized
group to draft a new Constitution.!’* In the end, although Guatemalan
society continued to act, national and international contexts had changed.
There was no international support to continue financing the CICIG and
the anti-corruption movement. The US stopped its funding, in part due to the
indifference of the Trump administration and in part due to lobbying of
Guatemalan political and economic elites against the work of the CICIG.
In sum, these events thwarted the survival of the CICIG and possible large-
scale changes.

The last component towards major political change advocates the
strengthening of local institutions. According to the literature on institutional
weakness,!? institutions can be strengthened or at least activated by an ex-
ternal event, a systematic crisis, civil war confrontations, international pres-
sure or even insistence from civil society. In the Guatemalan experience, the
CICIG was created in response to political crisis and violence. The request
for its establishment surged from the demands of civil society. The CICIG
was not a panacea, but even then, the Guatemalan HACA paved the way
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for justice institutions to be strengthened and reactivated. The Office of the
Public Prosecutor and the Intelligence Units against Corruption are good ex-
amples of that. Institutional strengthening and high-profile captures (disman-
tling corruption networks) point at their outstanding legacy. Furthermore, the
active participation of civil society in the fight against corruption is a very
remarkable achievement in contemporary Guatemalan history. Nevertheless,
components of the political system such as political will, internal and external
scenarios, as well as the restructuring of lawful and unlawful networks, pose
both an analytical and an empirical puzzle to be solved in order to transition
towards complete democratization.

VI. CONCLUSIONS

This article has analyzed the effectiveness of the CICIG as a hybrid agency
in the fight against systemic corruption. Although the Commission is not a
magic bullet and pursues its own interests like any other actor, the CICIG
acted effectively. To a large extent, this was made possible by its institutional
design and, to a lesser extent, cooperation between local and international
actors. In addition to its positive results, the CICIG challenges the dominant
theories on combating corruption in capture contexts. Contrary to what is
established in the principal-agent theory, institutions with their own ideas of
incentives are well-equipped to counteract political corruption and impunity
in countries with systematized corruption. Correspondingly, the CICIG was
able to overcome typical collective action problems in democracies with frag-
ile institutions.

Institutional design is a key issue. A balance between local and external
interests seems to be a good solution for a problem as complex as that of
Guatemala or any other context with similar conditions of capture and im-
punity. Such a balance implies that national sovereignty is respected, and hy-
brid agencies are sufficiently empowered. For this to happen, the protection
of sovereignty must be guaranteed since the Commission’s task must respect
national laws and procedures. CICIG functions were also limited by having
to deliver the results of its investigations to the Office of the Public Prosecutor
so as to jointly prosecute the corresponding charges.

Inter-institutional and international cooperation merits discussion. This
essay highlighted the importance of cooperation at various levels. First of all,
the Commission came to life as a result of the cooperation between Guate-
malan institutions, particularly the negotiation between the Executive branch
with international bodies (UN). Second, at the local level, the Office of the
Public Prosecutor was the CICIG’s main ally. This point is worth mentioning
since it proves that despite the pervasive environment of impunity and cap-
ture, some actors and institutions are self-contained, can move beyond short-
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term goals and back regulatory democratic tendencies!"® over short-term re-
sults. Third, the CICIG has other allies: much of its mandate was legitimized
by the relentless support of civil society, some business sectors, and to a large
extent the international community (especially donors).

The CICIG worked according to the principal-agent theory because the
circle of impunity was fragmented. Whenever the balance of power shifts,
whenever law enforcement institutions are activated (mainly the Office of
the Public Prosecutor), and to the extent that incentives change because an
external actor enters the scene, favorable results are predicted. At this point,
this article has already noted the CICIG’s achievements: deactivating cor-
ruption networks, strengthening local justice system, reducing impunity by
punishing public and private officials at the highest level, and finally incor-
porating civil society as an actor in the fight against corruption. Positive
results were possible thanks to the proper functioning of the institutions, as
well as proactive leadership on behalf of both the Gommissioner and At-
torney General.

A less explored field, but one with a great impact, is the role of civil so-
clety in combating corruption in capture contexts. The CICIG contributed
considerably to the awakening of society. As explained in this article, in an
ideal sequential model, a society secks to move towards universalism or com-
plete democratization. In this case, the first step was to overcome collective
action problems. This only happened when citizens stopped being indiffer-
ent to corruption, when they began to actively take part in politics through
demonstrations and, generally speaking, by being a counterweight sector to
unilateral actions. Along the same vein, the next step consisted of making
society aware that it had the power to control systemic corruption. The mo-
bilizations against the impunity of presidents, vice-presidents and former
presidents lasted for months and were constant from 2015 until the disap-
pearance of the CICIG. These movements will go down in Guatemala’s
history as genuinely historic.

The final step is not conclusive. In this regard, no significant change was
achieved because systemic corruption is still anchored in government bodies.
Political and economic illicit networks hinder the progress of democratiza-
tion. For much of the CICIG’s existence, the Commission faced opposition
from State institutions. They were not willing to compromise. Circumstances
change; actors sometimes cooperate and sometimes do not. The indifference
of the Trump administration as a regional leader in tackling corruption was
an unfortunate situation. Even worst were the attempts by the political and
economic elites (led by President Jimmy Morales) before the US Congress to
discredit the Commission’s legacy.

Hardly, the institution, in the sense of either its definition or incentives,
has succeeded in performing transformative tasks. Evolving towards more
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substantive democracies is a complex process as it is not linear and suffers
regressions. Long-term political will is crucial. HACAs present an innovative
approach to combat malfeasance although research on this empirical phe-
nomenon is lacking. Finally, in the presence of HACASs or new institutional
designs, corruption scholars must rethink anti-corruption theories from both
perspectives: principal-agent and collective action.
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