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Ab stract: There is lit tle ev i dence of a cri sis of elec toral de moc racy in Latin Amer ica, yet many of the
re gion’s dem o cratic re gimes are un sta ble. Re cently, Latin Amer i can de moc ra cies have been
threat ened more by the un con sti tu tional and il le gal ac tions of dem o crat i cally elected lead ers than
by at tempted mil i tary coups or sys tem atic elec toral fraud. The sep a ra tion of pow ers is some times
vi o lated in sub tle ways that do not nec es sar ily in ter rupt elec toral de moc racy. Such threats have
been in ad e quately the o rized in the lit er a ture. The o riz ing the sep a ra tion of pow ers could help the
in ter na tional com mu nity to mon i tor the prog ress or ero sion of de moc racy in the West ern
Hemisphere.  The pro posed agenda for the as sess ment of de moc racy is aligned with the ar gu ment
that the elec toral in sti tu tions of de moc racy re quire a law ful state (estado de derecho) ca pa ble of
backing the fun da men tal rights and free doms of all cit i zens, with out which Latin Amer i can
democracies face an in sur mount able cit i zen ship def i cit.
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Resumen: Hay poca evidencia de una cri sis de la democracia elec toral en América Latina, sin
embargo muchos regímenes democráticos de la región son inestables. Recientemente, las
democracias latinoamericanas han sido amenazadas más por las acciones inconstitucionales e
ilegales de líderes elegidos democráticamente que por intentos de golpe de Estado o fraude
sistemático elec toral. La separación de poderes es a veces violada en forma sutil sin que interrumpa 
necesariamente la democracia elec toral. Tales amenazas han sido inadecuadamente teorizadas en
la literatura. Un esfuerzo por teorizar la separación de poderes podría ayudar a la comunidad
internacional a vigilar el progreso o la erosión de la democracia en el hemisferio occidental. La
agenda propuesta para la evaluación de la democracia está alineada con el argumento de que las
instituciones electorales de la democracia requieren un Estado de derecho capaz de respaldar los
derechos y las libertades fundamentales de todos los ciudadanos, sin lo cual las democracias
latinoamericanas enfrentarían un déficit de ciudadanía in su per a ble.
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In tro duc tion1 

There is lit tle ev i dence of a cri sis of elec toral de moc racy in Latin Amer ica.
Since 1990, there have been few mil i tary coups2 and only a hand ful of
cases of sys tem atic fraud se ri ous enough to al ter the out come of
elections.3 This ar ti cle re views the state of de moc racy in Latin Amer ica
and ar gues that the big gest chal lenges fac ing dem o cratic re gimes arise not
from de fi cien cies in po lit i cal rights sup port ing elec toral in sti tu tions so
much as the pre car i ous ness of constitutionalism and the rule of law more
broadly. The sep a ra tion of pow ers is of ten vi o lated in sub tle ways that do
not al ter or in ter rupt the elec toral fea tures of de moc racy. Yet such
violations tend to re ceive lit tle at ten tion from dem o cratic the o rists
(including ra tio nal ists, lib er als and de lib er a tive dem o crats) due to the lack
of a proper the ory of the sep a ra tion of pow ers. The ar ti cle con cludes with
the ar gu ment that a fo cus on the sep a ra tion of pow ers could help the
international com mu nity to mon i tor the prog ress or ero sion of
democracy in the West ern Hemi sphere.  

The State of  De moc racy in Latin Amer ica

The state of elec toral de moc racy can be mea sured with some pre ci sion,
thanks to a re cent re port by the United Na tions De vel op ment Pro gram
(UNDP), en ti tled De moc racy in Latin Amer ica: To ward a Cit i zens’ De moc racy
(UNDP, 2004). The UNDP pro vides an “elec toral de moc racy in dex”
(hereafter, EDI) that mea sures the ex tent to which 18 coun tries in the
region ful fill the cri te ria nec es sary to be clas si fied as elec toral de moc ra cies 
(in clud ing the right to vote; clean elec tions; free elec tions; elected pub lic
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1 This article was first presented at the 2006 Meeting of the Latin American Studies
Association, San Juan, Puerto Rico March 15-18, 2006.  I am grateful to the Social
Sciences and Humanities Research Council for funding for this research, to Terry Karl 
and the review committee of the journal for comments.  Erin Bedard provided able
research assistance. All errors are the sole responsibility of the author.

2  Raoul Cédras overthrew the elected government of Jean-Bertrand Aristide in Haiti in
1991.  The Cédras dictatorship was removed by the threat of a US invasion
—supported by a United Nations resolution— in 1994.

3  Joaquín Balaguer resorted to fraud in 1994 in an attempt to remain in power in the
Dominican Republic, and the government of Alberto Fujimori failed to meet
international standards for free and fair elections in Peru in 2000. More recently, fraud
was alleged in the 2006 Mexican elections.



of fi cials).4 In 2002, the last year of the in dex, 13 coun tries had per fect
scores on a 0.00 to 1.00 scale, where 0.00 in di cates non-de moc racy, any
higher num ber in di cates some level of de moc racy, and 1.00 in di cates full
elec toral de moc racy (see Ta ble 1).

Ac cord ing to the UNDP, the de cade of the 1990s reg is tered sig nif i cant
prog ress in the de moc ra ti za tion of Latin Amer ica. Chile and Mex ico, two
of the re gion’s de moc ra tiz ing lag gards, un der went tran si tions from
authoritarian rule —the for mer at the be gin ning of the de cade and the
latter at the end. El Sal va dor and Gua te mala ne go ti ated peace ac cords that 
opened the door to elec toral par tic i pa tion of for mer mem bers of guer rilla
or ga ni za tions. Con sid er ing EDI av er ages, no coun try fell be low the
thresh old of 0.50 —half way be tween a full elec toral de moc racy and a
non-de moc racy— for any sus tained pe riod be tween 1990 and 2002.
Cuba, which was not in cluded in the UNDP study, is the only coun try in
the re gion miss ing key fea tures of elec toral de moc racy: the right to vote
for more than one party for ma jor po lit i cal of fices in the ex ec u tive and
leg is la tive branches of gov ern ment. 

To say that elec toral de moc racy is not in cri sis does not mean that
Latin Amer i can dem o cratic po lit i cal re gimes are sta ble. Since 1990
successive po lit i cal cri ses have ex posed fra gil i ties in the re gion’s po lit i cal
re gimes. In ad di tion to the elec tion fraud in the Do min i can Re pub lic in
1994, the main re gime cri ses have been the 1992 autogolpe (pres i den tial
self-coup) in Peru; the 1993 autogolpe in Gua te mala; con sti tu tional cri ses in 
Par a guay in 1996 and 1999; the un con sti tu tional bid for a third term by
pres i dent Alberto Fujimori in 2000; the over throw of Abdalá Bucaram in
Ec ua dor in 1997; the sub se quent over throw of Jamil Mahuad in 2000 in
the same coun try; the April 2002 cri sis in Ven e zuela; the ten sions be tween 
Pres i dent Enrique Bolaños and the con gress in Nic a ra gua.  Set ting aside
Mex ico prior to 1994, only the autogolpes in Peru and Gua te mala, and the
elec toral fraud in the Do min i can Re pub lic and Peru, mer ited the
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4  See the “Technical Note on the Electoral Democracy Index” (UNDP, 2004: 207-213)
for a full description of the methodology. The EDI is a measure of “political rights as
related to the election of governments” and is calculated by the following equation:
EDI = right to vote x clean elections x free elections x elected public officials. Each
component of the measure is coded on three or five point scales and then aggregated
into a single annual measure.



temporary ex clu sion of these coun tries from the set of dem o cratic
countries (that is, placed them at or be low the 0.50 thresh old in the EDI,
see Ta ble 1). 

A na tion’s score on the elec toral de moc racy in dex is not a good
predictor of the sta bil ity of its dem o cratic re gime. Coun tries that
experienced high lev els of po lit i cal in sta bil ity may re main fully or par tially
func tion ing elec toral de moc ra cies, while coun tries that do not ful fill the
re quire ments nec es sary to be un am big u ously clas si fied as elec toral
democracies may nev er the less be po lit i cally sta ble.  For ex am ple, Chile is
one of the most sta ble coun tries in the re gion, but its elec toral de moc racy
in dex score was 0.75 be cause mil i tary of fi cers held po si tions in the
legislature. Bolivia, on the other hand, has a per fect score in this pe riod
even though its pol i tics are more vol a tile (and, in deed, in 2003 Pres i dent
Gonzalo Sánchez de Losada was over thrown). 

The coun tries that score high est on the EDI are a mixed bag from the
per spec tive of the com par a tive anal y sis of na tional re gimes in Latin
Amer ica. Bolivia, Brazil, Costa Rica, Hon du ras, Pan ama and Uru guay are
lumped to gether with per fect scores for the pe riod 1990-2002. Par a guay,
Mex ico, Peru and Chile all score be low av er age, be tween within 0.81 and
0.75 (which is within what the UNDP re ports as the sta tis ti cal mar gin of
error of the EDI).5 Bolivia and Uru guay, and Peru and Chile, could hardly
be more dis sim i lar pairs. Yet from the con cep tu ally nar row per spec tive of
the EDI, Bolivia and Uru guay are full elec toral de moc ra cies, while Peru
and Chile may be con sid ered par tial elec toral de moc ra cies, al beit for
different rea sons. Yet Bolivia and Peru are un sta ble dem o cratic re gimes,
while Chile and Uru guay are sta ble. 

It could be ar gued that the elec toral de moc racy in dex should not be
used to com pare or rank cases, since their scores are ag gre ga tions of a
wide range of in di ca tors. As such, two coun tries may have the same score
while rank ing dif fer ently on the in di ca tors that com pose the in dex. The
over all in dex does not re sult in a dis tri bu tion of cases that cor re sponds
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5 Smith and Ziegler classify Bolivia, Brazil, Honduras and Panama as illiberal
democracies (where free and fair elections are upheld but constitutional rights are
systematically denied), while Costa Rica and Uruguay are liberal; they classify Paraguay 
and Peru as illiberal, while Chile is liberal and Mexico has shifted from an illiberal
semi-democracy to a liberal democracy. See Smith and Ziegler (2006).



either to well-es tab lished com par a tive clas si fi ca tions nor does it match
ob served pat terns of in sta bil ity. This is not a crit i cism of the in dex. On the 
con trary, the in dex help fully ex poses the fact that the anal y sis of
democracy, un der stood in terms of elec tions, will not iden tify all the
challenges fac ing Latin Amer i can po lit i cal re gimes. 

Constitutionalism and the Rule of  Law

If elec toral de moc racy is not the lo cus of the prob lem, what is? The
answer is to be found in constitutionalism and the rule of law. Many of the 
prob lems of de moc racy in Latin Amer ica (and else where) arise from the
fail ings not of elec tions but from cruel and in ef fi cient states in sti tu tions
that per pet u ate so cial ex clu sion. For this rea son, O’Donnell (2001) has
argued for shift ing the root con cept —or ref er ent— of de moc racy from
the po lit i cal re gime to the state.

Three Latin Amer i can coun tries have es tab lished the rule of law at a
level equiv a lent or su pe rior to most es tab lished de moc ra cies in Eu rope
and North Amer ica: Chile, Costa Rica, and Uru guay (Cameron, 2002).6

They are among the least cor rupt na tions in the world, and they have
highly in de pend ent ju di cia ries. They also have sta ble dem o cratic re gimes.
At the other ex treme, al most all the na tions of the An des and Cen tral
Amer ica have se ri ous prob lems aris ing from the lack of the rule of law.
Their ju di cia ries are deeply po lit i cized, and they are un able to ef fec tively
con trol cor rup tion. As a re sult, their dem o cratic re gimes are prone to
crises. The ABM coun tries (Ar gen tina, Brazil, Mex ico), and a few other
cases like Pan ama and the Do min i can Re pub lic, fall into an in ter me di ate
range.  

Po lit i cal in sta bil ity in Latin Amer ica, above all in the An des and
Central Amer ica, arises not from a lack of sup port for de moc racy, but
from lack of con sen sus on con sti tu tional es sen tials. If you want to know
whether a coun try has a sta ble de moc racy, do not ask whether it ful fills the 
re quire ments for clas si fi ca tion as an elec toral de moc racy but whether it
has the rule of law. Po lit i cal cri ses have less to do with fraud or coups, the
tra di tional threats to de moc racy of the 1960s and 1970s, and more to do
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6  The rule of law does not mean countries do not have problems with corruption, as
Canada well illustrates. It means such problems are resolved constitutionally. Costa
Rica can be expected to resolve its current problems according to its constitution.



with non-com pli ance with the law and the con sti tu tion by dem o crat i cally
con sti tuted ac tors.  

The most se ri ous cri ses in the re gion have in volved: the re moval of
pres i dents be fore their terms ended, ei ther by pres sures from con gress or
move ments in the streets; the clo sure of con gresses or stack ing of courts,
as in the case of autogolpes; the re ten tion of power by du bi ous means such
as il le gal re elec tion; and, more gen er ally, the ten dency of po lit i cal lead ers,
both in the ex ec u tive and the leg is la tures, to act at the mar gins of the
constitution and the law. These prob lems do not give rise to cri ses of
democracy: no one ques tions the need for free and fair elec tions, and few
cit i zens openly call for the aban don ment of the dem o cratic re gime and its
re place ment by a non-dem o cratic sys tem.  De moc racy is widely and
enthusiastically ac cepted; the prob lem is reach ing agree ment on the rules
of the game that con sti tute de moc racy. This is a con sti tu tional prob lem,
not a re gime prob lem.

A con sti tu tion is an ar range ment of pub lic roles and of fices, in clud ing
ex ec u tive, de lib er a tive, and ju di cial branches of gov ern ment. All
constitutions cre ate some de gree of sep a ra tion of pow ers. That is, they
de fine the ju ris dic tion and com pe tence of at least three branches of
government: the leg is la ture, the ex ec u tive, and the ju di ciary (Vile, 1967;
Ackerman, 2000; Camp bell, 2004). The three branches emerge with the
use of writ ten text to co or di nate col lec tive ac tion. The leg is la ture is, in
essence, a body that writes law; the ju di ciary is a body that in ter prets, or
reads, law with re spect to spe cific cases. Jointly, these two branches of
gov ern ment, in so far as they suc ceed in up hold ing a com pre hen sive ness
and ef fec tive le gal sys tem, es tab lish an estado de derecho (or law-abid ing
state). In an estado de derecho, the ex ec u tive, the co er cive branch of
government, re spects and com plies with the rules writ ten by the
legislature and in ter preted by the ju di ciary.  

Con sti tu tions should not be con fused with re gimes. Con sti tu tions
establish the roles and of fices that make up the hor i zon tal sep a ra tion of
pow ers, while re gimes de scribe the map to at tain and ex er cise power. The
sep a ra tion of pow ers is an es sen tial fea ture of any re gime. It may be
measured by the de gree to which the power to ex er cise le gally sanc tioned
co er cion is mo nop o lized by the ex ec u tive, the power to make le git i mate
laws is mo nop o lized by the leg is la ture, and the power to in ter pret and
apply laws in par tic u lar cir cum stances is mo nop o lized by the ju di ciary.
The re gime is the sys tem of gov ern ment or rule in volv ing the man ner of
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ac cess to and the ex er cise of pub lic roles and of fices (e.g. de moc racy, or
au thor i tar i an ism).  

It is of ten as sumed that all dic ta tor ships are ar bi trary, hence
non-constitutional, but this is not nec es sar ily so. Some non-dem o cratic
re gimes have im pec ca ble con sti tu tional cre den tials. The most im por tant
de vel op ments in mod ern constitutionalism oc curred in mo nar chi cal
contexts (17th cen tury Eng land, for ex am ple), and mod ern le gal
authoritarian sys tems, such as Apart heid South Af rica or Chile un der
Pinochet (es pe cially af ter 1980, though the re gime had con sti tu tional
feature even prior), can be con sid ered con sti tu tional but not dem o cratic.  

There are dif fer ent types of con sti tu tions, but all sep a rate branches of
gov ern ment to some de gree. Fed eral con sti tu tions cre ate ex ec u tive,
legislative, and ju di cial branches of gov ern ment at the sub-na tional level,
while uni tary sys tems sep a rate the branches of gov ern ment only at the
national level. Sim i larly, pres i den tial and par lia men tary con sti tu tions can
be de fined in terms of how they sep a rate the branches of gov ern ment.
The pre sump tion that presidentialism and the sep a ra tion of pow ers are
syn on y mous is ab so lutely in ac cu rate his tor i cally and in de fen si ble
intellectually. 

Prob lems of  Presidentialism Re vis ited

Prob lems of constitutionalism may be es sen tial or con tin gent. That is,
con sti tu tional cri ses may oc cur as a re sult of prob lems as so ci ated with
constitutionalism it self or with a spe cific type of con sti tu tion. There are,
for ex am ple, well-doc u mented prob lems as so ci ated with fed eral or
presidential types of con sti tu tions; these are dif fer ent from prob lems
arising from the sep a ra tion of pow ers, which is a fea ture of all mod ern
con sti tu tions. While the dis tinc tion be tween es sen tial and con tin gent
features of con sti tu tions is an a lyt i cally use ful, in prac tice con sti tu tional
cri ses may re volve around both. Thus, pres i den tial con sti tu tions are
especially vul ner a ble to cri ses where the rule of law is weak be cause they
en cour age vi o la tions of the sep a ra tion pow ers. 

In a pres i den tial sys tem, the ex ec u tive is elected di rectly by the vot ers
for a fixed term.  In a par lia men tary sys tem of gov ern ment, the ex ec u tive
is se lected from the leg is la tures and re quires its con fi dence to gov ern. The 
dis tinc tion be tween these sys tems is clear and mu tu ally ex clu sive. There
are im por tant dif fer ences within pres i den tial sys tems, but all such sys tems 
cre ate a di rectly elected ex ec u tive who gov erns for a fixed term. There are
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im por tant dif fer ences in par lia men tary sys tems, but in all of them the
executive is se lected by the leg is la ture and gov erns only as long as it has
the con fi dence of the leg is la ture. 

It is an em pir i cal fact that par lia men tary sys tems are more sta ble than
pres i den tial sys tems (Munck, 2004; Cheibub and Limongi, 2002; Linz,
1994; Stepan and Skach, 1993). Pres i den tial sys tems are more brit tle and
prone to break down, in part, be cause the estado de derecho is more dif fi cult
to cre ate and main tain in a pres i den tial con text.  Pres i den tial sys tems have
less in de pend ent ju di cia ries, and they are more prone to cor rup tion. The
rule of law is weak in ev ery pres i den tial sys tem ex cept the United States,
Costa Rica, Chile, and Uru guay. The first two have had sta ble re gimes for
over 50 years —they are the only such sys tems in ex is tence. 

Within each type of con sti tu tion there are dif fer ences in party sys tems,
elec toral rules and so forth. Un less it can be shown that these dif fer ences
ex plain away the dif fer ence be tween types of con sti tu tions, how ever, the
study of types of con sti tu tions re mains a le git i mate ob ject of in quiry.
There are rel a tively few mixed sys tems in ex is tence and they con sti tute a
dis tinct type of con sti tu tional sys tem. They are wor thy of study in their
own right, but their ex is tence does not al ter the fact that pres i den tial
systems are less sta ble.  No one would ar gue that we should not study the
dif fer ence be tween dem o cratic and au thor i tar ian re gimes be cause there
are all kinds of hy brid sys tems and dif fer ences among dem o cratic and
authoritarian sys tems. By the same to ken, dif fer ences within pres i den tial
and par lia men tary sys tems do not al ter the im por tant dif fer ences be tween
them. 

Why do al most all pres i den tial sys tems lack the rule of law? The an swer 
may lie, among other things, in plebiscitary fea tures of pres i den tial
government. The most crit i cal prob lem in the es tab lish ment of any
constitutional sys tem is con trol ling the ex ec u tive branch of gov ern ment.
The rea son is that the ex ec u tive mo nop o lizes the use of co er cion and its
tendency to act out side the con sti tu tion is both greater than the other
branches and more de struc tive. How can this prob lem be solved? 

The sep a ra tion of pow ers is the most im por tant or ga ni za tional
guarantee that the ex ec u tive will not vi o late the rule of law. There are, in
pure terms, two ways of sep a rat ing the branches of gov ern ment. The
pres i den tial for mula is to di vide the three branches of gov ern ment into
sep a rate agen cies, with di rect elec tion of ex ec u tive and leg is la ture. The
sep a rate mem ber ship of each branch, and the par tial en croach ment of
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each on the com pe tence of the other, cre ates the sys tem of checks and
bal ances that dis tin guishes a pres i den tial con sti tu tion. The par lia men tary
for mula is to di vide the branches of gov ern ment into sep a rate agen cies,
with the ex ec u tive se lected by the leg is la ture. The par tial fu sion of
legislature and ex ec u tive in the cab i net is the key char ac ter is tic of the
system of par lia men tary su prem acy and cab i net gov ern ment.

In prin ci ple, both sys tems can sup port (and, in deed, re quire) an
independent ju di ciary.  Each sys tem, though de signed to up hold the rule
of law, is prone to prob lems of a dif fer ent or der. Presidentialism, un der
cer tain con di tions, may gives rise to plebiscitary lead ers who use ex ec u tive 
power to by pass the leg is la ture and the ju di ciary. Par lia men tary
government can lead to elec tive dic ta tor ships in which the prime min is ter
uses con trol over the leg is la ture to change laws at will.  

Both plebiscitary lead ers and elec tive dic ta tors can ex ceed their
powers and break the law. That such events are com par a tively rare in
parliamentary sys tems re flects the broader scope for po lit i cal change
within par lia men tary gov ern ment. It is com mon for pres i den tial sys tems
to pro duce plebiscitary lead ers who vi o late the rule of law, at tack
legislatures and purge and stack courts. It is com mon for par lia men tary
sys tems to pro duce elec tive dic ta tor ships in which the ex ec u tive im poses
its will on leg is la tures and courts within the rule of law, us ing the am ple
legal means at its dis posal. What is less com mon is for par lia men tary
systems to pro duce lead ers who at tack leg is la tures and purge courts.
There is a sim ple rea son for this: they do not have to.  

Put slightly dif fer ently, an over ween ing ex ec u tive is more likely to
encounter le gal ob sta cles in a pres i den tial sys tem than in a par lia men tary
one. A par lia men tary sys tem is no less of a bul wark against the il le gal
tendencies of the ex ec u tive, es pe cially where the ju di ciary is in de pend ent,
but the ex ec u tive has to reach far ther more be fore it en coun ters le gal
obstacles. In a pres i den tial sys tem, the ex ec u tive is more likely to run up
against le gal ob sta cles, and hence more likely to act as if it is above the law,
to seek changes to the con sti tu tional rules of the game, to threaten ju di cial
in de pend ence, and to act un pre dict ably. The net ef fect is to weaken the
rule of law.

Ap pre ci a tion of this ar gu ment re quires a rad i cal re think ing of the
prob lem of the sep a ra tion of pow ers. First, most ob vi ously, the
separation of pow ers can not be con flated with presidentialism. Sec ond,
the sep a ra tion of pow ers must be un der stood not as the trans for ma tion
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of branches of gov ern ment into cre ation of wa ter tight com part ments, but 
as a sys tem of three mo nop o lies of power. Third, the sep a ra tion of
powers must be un der stood not in terms of how two branches of
government are elected, but in terms of how all three branches op er ate
together to up hold the rule of law. 

The Non-Sep a ra tion of  Pow ers in Latin Amer ica

In most of Latin Amer ica, es pe cially in the An des and Cen tral Amer ica,
the sep a ra tion of pow ers is vi o lated rou tinely with out the ma jor po lit i cal
ac tors in volved be ing even aware of the ex is tence of a prob lem. The
problems rarely orig i nate in the re fusal of pow er ful po lit i cal ac tors to
submit their in ter ests and val ues to the un cer tainty of elec toral con tests. 
Rather, re gime in sta bil ity has its fun da men tal or i gins in the re fusal of the
ex ec u tive to abide by the law and its con stant in ter fer ence in the
legislature and the ju di ciary; the in ter fer ence of leg is la tures in ju di cial
matters; and the politicization and cor rup tion in ju di cial branches of
government.

One of the most im por tant pow ers of the leg is la ture is the right of
inquiry. The ap par ently ba nal right of par lia men tary over sight is a crit i cal
in stru ment for up hold ing the rule of law. Leg is la tive bod ies are ex pected
not only to pass leg is la tion but also, where ap pro pri ate, hold ac count able
other branches of gov ern ment as well as their own mem bers. Yet the
power to in ves ti gate can be abused, es pe cially when the leg is la ture sets
itself up as a ju di cial body with the right to sanc tion wrong-do ing.
Legislative in quiry is en tirely con sis tent with the sep a ra tion of pow ers as
long as the wrong-do ing it ex poses is sub se quently in ves ti gated and
punished by the ju di ciary. But when the leg is la ture takes it upon it self the
mete out pun ish ments, it runs a se ries of grave risks. 

First of all, the leg is la ture is a po lit i cal body com posed of par ti san
parties. Nat u rally, its judg ments take a par ti san char ac ter. Sec ondly, the
leg is la ture is com posed of in di vid u als who may be pro fes sion als from the
stand point of pol i tics, but they are typ i cally am a teurs when it co mes to the 
law. They are not nor mally peo ple with the knowl edge or in cli na tion to
up hold due pro cess. As a re sult, leg is la tive in ves ti ga tions that end in
sanctions are pre car i ous af fairs.  

Among the sanc tions that leg is la tors may wield is the right to ex pel a
mem ber from the leg is la tive hemicycle. Such a sanc tion is po lit i cal rather
than pe nal, but it is not, for that rea son, any less se ri ous. On the con trary,
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noth ing could be more se ri ous in a de moc racy than an al ter ation of the
com po si tion of the leg is la ture. The ex pul sion of a mem ber of con gress
rep re sents an al ter ation or mod i fi ca tion of the will of the peo ple who put
the mem ber in con gress the first place. In a con sti tu tional de moc racy, the
only thing above the will of the peo ple is the rule of law —not the will of
other leg is la tors.  

The per sis tent use of po lit i cal jus tice —that is, po lit i cal sanc tions
imposed by the leg is la ture— is a po ten tially grave threat to the sep a ra tion
of pow ers. This is not only be cause the leg is la ture may im pose sanc tions
that af fect other branches —for ex am ple, by bar ring a par tic u lar
individual from hold ing of fice the leg is la ture may de ter mine who can be a
can di date to the pres i dency. The prob lem goes deeper; it con sists in the
fact that, as a non-ju di cial body, the leg is la ture is likely to make bad
judgments about in di vid ual cases. Bad judg ments may be re vised by the
ju di ciary, which then ex poses the leg is la ture to pub lic op pro brium. This
may give rise to other ac tions that af fect the rule of law, such as
pre-emptive or re tal ia tory mea sures by other groups of leg is la tors.  

The prob lem of im peach ment is di rectly con nected to this is sue.
Impeachment is a clear en croach ment of one branch of gov ern ment (the
leg is la ture) on an other (the ex ec u tive) and it is nec es sary in a pres i den tial
sys tem, in part, be cause of the dif fi culty of re mov ing a sit ting pres i dent
who has a fixed term. Im peach ment is in tended not as a backdoor route to 
re move an un pop u lar but con sti tu tion ally es tab lished ex ec u tive,
however, but as a mech a nism for deal ing with a pres i dent who has
violated the law and is there fore le gally un able to ful fill the du ties of an
incumbent pres i dent. Yet im peach ment has be come a sur ro gate vote of
non-con fi dence, of ten used des pot i cally by a sim ple ma jor ity of
legislators who ar gue from spe cious pre mises about the moral in ca pac ity
or men tal in com pe tence of a sit ting pres i dent. 

An other sim i lar is sue arises when leg is la tures pro vide them selves with
blan ket pro tec tion from pros e cu tion. Par lia men tary im mu nity has its
origin in the need to pro tect in di vid ual leg is la tures from civil ac tions that
might in ter fere with their abil ity to leg is late, but if wrongly un der stood it
can en cour age leg is la tors to en gage in il le gal ac tiv ity with out any fear of
legal con se quence. Par lia men tary im mu nity should pro tect all leg is la tors
from any crim i nal charges that might arise from their ac tions as
legislators. Leg is la tors should never fear le gal con se quences from their
vot ing de ci sions. Noth ing they do in ac cor dance with par lia men tary
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procedure should land them in front of a judge. This does not mean,
however, that leg is la tors are a sep a rate class of in di vid u als to whom the
rule of law does not ap ply.  

The vi o la tion of the sep a ra tion of pow ers in her ent in the blan ket
protection of leg is la tors from pros e cu tion arises, again, from an
infringement on the mo nop oly of the ju di ciary over the ap pli ca tion of the
law and the need for the law to be com pre hen sive and ap plied equally to
all. Par lia men tary im mu nity is a spe cial con di tion that ap plies only to a
nar row set of ac tions —all of which are sum ma rized in the idea of
legislation— that re quire the su prem acy of the leg is la tor. As the
embodiment of the leg is la tive will of the peo ple, the leg is la tor must be
free to leg is late.

An other is sue that is rarely con nected with the sep a ra tion of pow ers is
mil i tary jus tice.  Dis ci pline is es sen tial to the func tion ing of the armed
forces, and some quasi-ju di cial body must up hold the mil i tary code of
justice. Mil i tary courts are not nec es sar ily an in fringe ment of the
monopoly of ju ris dic tion held by the ju di ciary with re spect to the
interpretation and ap pli ca tion of the law, pro vided that they are lim ited to
the en force ment of the mil i tary code and do not con tra dict the rule of law
as up held by the civil courts. The mil i tary sys tem of jus tice should not be
an en clave within the pub lic sec tor, nor should it breach the
comprehensiveness of the le gal fab ric.  

In a num ber of Latin Amer i can coun tries the sys tem of mil i tary jus tice
is a par al lel sys tem that may dis miss the sen tences pro nounced by civil
courts and even, in come cases, an nul the very con sti tu tion that cre ated it.
In Peru, for ex am ple, mil i tary judges have dis missed writs of ha beas
corpus be cause they are not part of the mil i tary code of jus tice. The have
in sisted on their com pe tence to try ci vil ians, even though ci vil ians do not
form part of the mil i tary hierarch that the code of jus tice reg u lates. A
recently adopted law of mil i tary jus tice has incrusted the mil i tary courts
within the ci vil ian jus tice sys tem, so that even though mil i tary courts
cannot be reg u lated by the Pub lic Min is try, mil i tary judges might in the
future be come Su preme Court jus tices. These mag is trates will par tic i pate
in de lib er a tions about whether, for ex am ple, hu man rights cases are to be
tried in ci vil ian or mil i tary courts. The ev i dent con flict of in ter est is
irresolvable: of fi cials who bear arms are not given de ci sion-mak ing
powers over the scope of their own ju ris dic tion in an estado de derecho.
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Vi o la tions of the sep a ra tion of pow ers in volv ing par lia men tary
investigations, im peach ment, par lia men tary im mu nity, and prob lems
with mil i tary jus tice do not nec es sar ily al ter or in ter rupt elec toral
democracy. Free and clean elec tions can be held in which front-run ning
can di dates are barred, and pres i dents can be re moved un con sti tu tion ally
be fore the end of their term in of fice with out elec tions as in sti tu tions
being ques tioned. There fore, the fo cus on elec toral de moc racy needs to
be sup ple mented (not re placed) with a broader fo cus on the re gime
dynamics that give rise to po lit i cal in sta bil ity. A ma jor ob sta cle to
developing the broader con cep tion of con sti tu tional, as op posed to
electoral de moc racy, as a ba sis for de fin ing and mea sur ing dem o cratic
regimes is the lack of con sen sus among schol ars on the con sti tu tional
underpinnings of dem o cratic re gimes.

Dem o cratic The ory and Con sti tu tional States

Con tem po rary re search on de moc ra ti za tion has tended to ne glect the
non-elec toral el e ments of elec toral de moc racy be cause dem o cratic the ory 
has been largely pro duced out side the con text of new de moc ra cies, and
hence takes these el e ments for granted. As Guillermo O’Donnell (2001:
8) puts it, “prac ti cally all def i ni tions of de moc racy are a dis til la tion of the
his tor i cal tra jec tory and pres ent sit u a tion of the orig i nat ing coun tries. 
How ever, the tra jec to ries and sit u a tions of other coun tries that now a days
may be con sid ered dem o cratic dif fer con sid er ably from the orig i nat ing
ones”. In deed, the o ries of de moc racy have been ham pered by the vir tual
ab sence of a so cial sci en tific the ory of the sep a ra tion of pow ers. 

To il lus trate the prob lems of con tem po rary dem o cratic the ory, we
may con sider three ma jor schools of thought: ra tio nal ist, lib eral, and
deliberative. Ra tio nal ists do not take con sti tu tions very se ri ously; they
regard them as “co or di na tion de vices,” or de vices for se lect ing
self-enforcing equi lib ria (Weingast, 1997). In this view, the sta bil ity of
democracy rests on whether the ma jor play ers have an in ter est in
coordinating on or der.  Con sti tu tions emerge en dog e nously from
interaction, and they are sta ble in so far as they re flect the mu tual
advantage of the dom i nant play ers. They are rules like any other rules,
except that they are harder to change. If ac tors’ choices are con strained it
is not be cause of ex og e nous con sti tu tional rules but be cause they feel it is
in their self-in ter est to abide by these rules. In this view, elec toral
democracy is de moc racy. There is not much more to de moc racy than
com pet i tive elec tions. Dif fer ences in types of con sti tu tions should not
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mat ter much, since con sti tu tional rules al ready re flect cal cu la tions about
mu tual ad van tage by the ma jor play ers. 

The lib eral per spec tive places more weight on con sti tu tions, which are
seen as con tracts —not in the sense of an en force able busi ness con tract,
but in the sense of a so cial con tract that re flects agree ment on
constitutional es sen tials nec es sary for a lib eral so ci ety (Rawls, 1993).
With out at tempt ing to spell out what such agree ment en tails, two things
are ob vi ous: First, lib eral con sti tu tions are anti-majoritarian, in so far as
they con strain the will of the peo ple to cer tain prin ci ples of le gal ity and
respect for fun da men tal rights and free doms (in clud ing prop erty).
Second, lib eral con sti tu tions are only vi a ble in lib eral so ci et ies —that is,
where there is agree ment on fun da men tal rights and free doms. This gives
lib er al ism a doc tri naire qual ity with re spect to its ap pli ca tion out side the
coun tries of West ern Eu rope, North Amer ica, and Eur asia. The lib eral
per spec tive is te le o log i cal not in the sense of a con ver gence the ory, but in
the sense that lib eral de moc racy is mea sured in terms of whether
countries ap prox i mate de moc ra cies prac ticed (or as ide al ized) in lib eral
so ci et ies. Those that do not are “il lib eral” (di min ished sub types of lib eral
de moc racy). 

De lib er a tive democratics de fine de moc racy as a sys tem in which those
in power must pro vide rea sons for their ac tions and de fend them against
crit i cism. This leads to a read ing of the con sti tu tional dem o cratic state
that em pha sizes the dif fer ences in dis cur sive prac tices within var i ous
state in sti tu tions (Habermas, 1996). In a de lib er a tive de moc racy, the
legislature is de lib er a tive, the ju di ciary im par tial and in de pend ent, and the
ex ec u tive op er ates within the rule of law es tab lished by the leg is la ture and
ju di ciary. Con sti tu tions are cen tral to this con cep tion of dem o cratic
politics: the fun da men tal pur pose of the sep a ra tion of pow ers is to bind
the ex er cise of ad min is tra tive power to the com mu ni ca tive power
generated by cit i zens act ing in con cert. A de lib er a tive de moc racy is a
citizens’ de moc racy.  

The Chal lenges for Latin Amer ica

Latin Amer ica has made mea sur able prog ress to ward elec toral
democracy, but with the ex cep tion of Chile, Costa Rica, and Uru guay,
prog ress to ward lib eral de moc racy has been mixed. The big gest def i cit,
how ever, is with re spect to the de lib er a tive qual ity of dem o cratic
institutions: in many cases, leg is la tures are not de lib er a tive, courts are not
im par tial or in de pend ent, and the ex ec u tive openly flouts the rule of law.
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Lib eral in sti tu tions, im planted in a so cial con text dif fer ent from that of
the orig i nat ing coun tries of West ern Eu rope and North Amer ica, tend to
op er ate in un ex pected ways.  

Latin Amer ica is the world’s most un equal re gion; it has dis tinc tive
colonial leg a cies, and vi brant in dig e nous pop u la tions. Rep re sen ta tive
gov ern ment was founded on the prem ise that cit i zens are in ca pa ble of
active par tic i pa tion in their own self-gov ern ment, but en tirely com pe tent
to choose their rep re sen ta tives. This idea might be de fen si ble in rel a tively
egal i tar ian so ci et ies with cross cut ting cleav ages where there are or ga nized 
po lit i cal par ties and com pet i tive elec toral sys tems, but it is non sense in
coun tries that are deeply di vided along class, eth nic and lin guis tic lines,
where po lit i cal par ties are weak and frag mented, and few vot ers have any
mean ing ful ac cess to their “rep re sen ta tives”. 

By the same to ken, lib er al ism is based on the idea that ma jor ity rule
must be lim ited by the pro tec tion of fun da men tal rights and free doms.
Independent and im par tial ju di cial in sti tu tions are nec es sary to up hold
mi nor ity rights —in clud ing prop erty. In Latin Amer ica, where the
majority are poor and have lit tle ac cess to jus tice, the will of the ma jor ity is
rou tinely frus trated by the power of mi nor i ties —es pe cially pow er ful
economic groups— while fun da men tal rights and free doms are
unprotected. Money and po lit i cal in flu ence ex er cise a con stant cor ro sive
in flu ence on the re gion’s ju di cial in sti tu tions, and the courts serve as
instruments of po lit i cal con trol, ma nip u la tion, and per se cu tion. 

Dem o cratic Caesarism is the nat u ral coun ter part to en fee bled
legislatures and cor rupt ju di cia ries. In most of the re gion, the ex ec u tive is
the main de lib er a tive in sti tu tion and, since it also is the branch of
government that con trols the co er cive ap pa ra tus, it has the power to act as 
leg is la tor, judge, and ex ec u tor at once. Lib eral in sti tu tions can not work
well with out a lib eral con sen sus on con sti tu tional es sen tials, and such a
con sen sus is next to im pos si ble in un equal so ci et ies with per va sive
colonial leg a cies and clashes of cul tures be tween le gal in sti tu tions and
indigenous or folk cus toms.

Mon i tor ing De moc racy

What are the im pli ca tions of this anal y sis for mon i tor ing de moc racy in the 
Latin Amer i can re gion? As O’Donnell (2001: 8) notes, “clas si fy ing a given 
case as ‘dem o cratic’ or not is not only an ac a demic ex er cise. It has moral
im pli ca tions, as there is agree ment in most of the con tem po rary world
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that, what ever it means, de moc racy is a nor ma tively pref er a ble type of
rule”. Ex clu sion from the cat e gory of de moc racy has, more over,
implications for mem ber ship in var i ous global and re gional clubs of
democracies, in clud ing, in the West ern Hemi sphere, the Or ga ni za tion of
Amer i can States (OAS). The for go ing dis cus sion sug gests the need to
mon i tor de moc racy us ing a wide-an gle lens that en com passes not only
elec toral in sti tu tions but also the broader con sti tu tional di men sions of
dem o cratic re gimes. 

Since the elec toral di men sions of de moc racy are ro bust in Latin
America, the at ten tion of the in ter na tional com mu nity, in clud ing the OAS, 
should fo cus on en sur ing that threats to elec toral de moc racy aris ing from
larger re gime and con sti tu tional prob lems do not un der mine the
possibility of free and fair elec tions. Such an ini tia tive would be con sis tent
with the emerg ing hemi spheric con sen sus on de moc racy, em bod ied in
the Inter-Amer i can Dem o cratic Char ter, which was signed by the
members of the OAS, by co in ci dence, on Sep tem ber 11, 2001 (OAS, 2001). 
The Dem o cratic Char ter ex plic itly men tions the rule of law, the
separation of pow ers, and the in de pend ence of branches of gov ern ment.  

Yet the Dem o cratic Char ter did not draw a clear line be tween
democratic and non-dem o cratic re gimes. It failed to enun ci ate ex plic itly
what would count as an “un con sti tu tional in ter rup tion or al ter ation of the 
dem o cratic or der” —a phrase found in both the Que bec City dec la ra tion
of the Sum mit of the Amer i cas 2001 and the Char ter it self.  In re sponse to
this la cuna, the fol low ing five sit u a tions have been pro posed as ex am ples
of al ter na tions or in ter rup tions of the dem o cratic or der: “1. Ar bi trary or
il le gal ter mi na tion of the ten ure in of fice of any dem o crat i cally elected
official by any other elected of fi cial; 2. Ar bi trary or il le gal ap point ment,
re moval or in ter fer ence in the ap point ment or de lib er a tions of mem bers
of the ju di ciary or elec toral bod ies; 3. In ter fer ence by non-elected
officials, such as mil i tary of fi cers, in the ju ris dic tion of elected of fi cials; 4.
Use of pub lic of fice to si lence, ha rass, or dis rupt the nor mal and le gal
activities of mem bers of the po lit i cal op po si tion, the press, or civil so ci ety; 
5. Fail ure to hold elec tions that meet gen er ally ac cepted in ter na tional
stan dards of free dom and fair ness” (Cameron, 2003: 104). These points
ex plic itly link the con sti tu tional sep a ra tion of pow ers to the con di tions
nec es sary for free and fair elec tions.   

Each of the five points were picked up and elab o rated by par tic i pants
in meet ings of the Carter Cen ter, and sub se quently pre sented by for mer
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United States Pres i dent Jimmy Carter in his key note ad dress to the OAS

lec ture se ries of the Amer i cas in Jan u ary 2005 (Carter 2005). To the five
points ad um brated above, Carter added: “Vi o la tion of the in teg rity of
cen tral in sti tu tions, in clud ing con sti tu tional checks and bal ances
providing for the sep a ra tion of pow ers,” “Fail ure to hold pe ri odic
elections or to re spect elec toral out comes” and “Sys tem atic vi o la tion of
ba sic free doms, in clud ing free dom of ex pres sion, free dom of as so ci a tion, 
or re spect for mi nor ity rights”. These eight points have, in turn, been
adopted by the Sec re tary Gen eral of the OAS, José Miguel Insulza, as part
of a re port on the Dem o cratic Char ter to the OAS’s Per ma nent Coun cil
(OAS, 2007).

The next step for the in ter na tional com mu nity is to build on the EDI,
us ing the eight points pre sented by Carter as the ba sis for putt ing in place
a mech a nism for mon i tor ing prog ress and back slid ing of dem o cratic
states in the West ern Hemi sphere. Just as the UNDP chal lenged the idea
that in di ca tors of the gross na tional prod uct were ad e quate for mea sur ing
de vel op ment, in di ca tors of elec toral de moc racy are in suf fi cient for
assessing the qual ity and per for mance of dem o cratic re gimes and states.
The idea of hu man de vel op ment has had a ma jor im pact on how
policymakers think about de vel op ment, and the UNDP now pro duces
regular re ports on Hu man De vel op ment that are an in valu able
contribution to our un der stand ing of the ful fill ment of hu man po ten tial
and ca pac i ties. Sim i lar work is nec es sary to move the dis cus sion of
democracy from a nar row fo cus on elec tions to a broader un der stand ing
of the in ter ac tion be tween cit i zens and states.

Con clu sion 

This ar ti cle ar gues for a new agenda in the as sess ment of the chal lenges
fac ing de moc racy in Latin Amer ica. It starts with the as sump tion that
elec toral de moc racy re quires a law ful state (estado de derecho) ca pa ble of
back ing the fun da men tal rights and free doms of all cit i zens. Dem o cratic
back slid ing in Latin Amer ica has oc curred pri mar ily as a con se quence of
dem o crat i cally elected lead ers —or their op po nents— be hav ing in ways
that vi o late ba sic con sti tu tional norms es sen tial to the proper func tion ing
of dem o cratic states. Such vi o la tions of the sep a ra tion of pow ers are
directly re lated to the weak ness of state in sti tu tions and the un even ness of 
the rule of law. The fre quency of coups has di min ished, and the
institutions of elec toral de moc racy are rel a tively ro bust, but much more
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needs to be done to re in force the ca pac ity of state in sti tu tions that are
essential to the per for mance of high qual ity de moc ra cies.  

It is also im por tant to rec og nize that the mean ing of de moc racy is not
ex hausted in in di ca tors of in sti tu tional per for mance; dem o cratic re gimes
are di verse and con stantly evolv ing, and con sti tu tional cri ses are of ten the
ob serv able man i fes ta tion of deeper trends and chal lenges in dem o cratic
life. In deed, in re cent years, the re gion has wit nessed a sharp shift away
from its em brace of rep re sen ta tive or lib eral de moc racy to ward a greater
con cern with so cial in clu sion, par tic i pa tion, and full cit i zen ship —is sues
in ti mately con nected with the need to ad dress pov erty, in equal ity, and
discrimination. As a re sult, it will be crit i cal for fu ture re search not only to
in clude broader in di ca tors of the qual ity of de moc racy, but also to ex plore 
the link ages be tween these deeper chal lenges and ef forts to over come
them by con sti tu tional and dem o cratic means.  
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