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Re su men:

En su con fe ren cia ma gis tral dic ta da en el Insti tu to de Inves ti ga cio nes
Ju rí di cas de la Uni ver si dad Na cio nal Au tó no ma de Mé xi co, des pués de
re ci bir el Pre mio Inter na cio nal de Inves ti ga ción en De re cho Héc tor Fix-Za -
mu dio, en la Ciu dad de Mé xi co, el 23 de no viem bre de 2006, el au tor
des cri be las im pli ca cio nes para la fi lo so fía y teo ría ju rí di ca de dos fe nó -
me nos re cien tes, los cua les se han con ver ti do en ten den cias en la prác ti -
ca ju rí di ca, y cues tio na una idea es tre cha men te re la cio na da con el po si -
ti vis mo ju rí di co, i.e. el de re cho es iden ti fi ca do con un Esta do a tra vés de
sus so be ra nos o con ven cio nes, al pro po ner que el de re cho es ca pa de las
fron te ras y te rri to rios na cio na les.
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* Artícu lo re ci bi do el 1o. de sep tiem bre de 2014 y acep ta do para su
pu bli ca ción el 10 de sep tiem bre de 2014.
     Lec tu re de li ve red at the Insti tu to de Inves ti ga cio nes Ju rí di cas of Uni -
ver si dad Na cio nal Au tó no ma de Mé xi co, as re ci pient of the Pre mio Inter -
na cio nal de Inves ti ga ción en De re cho Héc tor Fix-Za mu dio, Me xi co City, 23
No vem ber 2006, the ce re mony is avai la ble: http://www.ju ri di cas.unam.
mx/vjv/vi deo.htm?e=281&m=1934 &p=810; and the lec tu re is avai la ble:
http://www.ju ri di cas.unam.mx/vjv/vi deo.htm?e=281&m=1934&p=810&p 
ar=3 ac ces sed 14 Octo ber 2014 [trans crip tion by Mart ha Li na res and re -
vi sion, in clu ding edi to rial no tes, by Imer B. Flo res].

** At the time of the Lec tu re: Frank Henry Som mer Pro fes sor of Law
and Phi lo sophy at New York Uni ver sity (USA) and Pro fes sor of Ju ris pru -
den ce at Uni ver sity Co lle ge Lon don (UK) [edi tor’s note].



Pa la bras cla ve:

Cor tes ex tran je ras, de re cho in ter na cio nal, de re chos hu ma nos,
ius gen tium, ju ris dic ción uni ver sal, Ro nald Dwor kin.

Abstract:

In this Lec ture de liv ered at the Instituto de Investigaciones Jurídicas of
Universidad Nacional Autónoma de México, af ter re ceiv ing the Premio
Internacional de Investigación en Derecho Héctor Fix-Zamudio, in Mex ico
City, No vem ber 23, 2006, the au thor de scribes the im pli ca tions for Le gal
The ory and Phi los o phy of two re cent phe nom ena, which have be come
trends in le gal prac tice, and chal lenges an idea closely as so ci ated with le -
gal pos i tiv ism, i.e. law is iden ti fied with a State through its sov er eigns or
con ven tions, by pro pos ing that law es capes from na tional bound aries and
ter ri to ries.

Key words:

For eign Courts, In ter na tional Law, Hu man Rights, Ius Gentium, 
Uni ver sal Ju ris dic tion, Ron ald Dworkin.
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I want to talk to day about le gal the ory. But I’ll start by de -
scrib ing to you two re cent phe nom ena, which I be lieve are
very likely to be come trends in le gal prac tice. Just re cently,
a week or so ago, a pros e cu tor in Ger many is sued an in -
dict ment against the —then— Amer i can Sec re tary of De -
fense, Don ald Rumsfeld, for vi o la tions of hu man rights:
crimes against hu man ity.1 And this is an ex traor di nary
event: a Ger man pros e cu tor seek ing an in dict ment in Ger -
many for crimes al leg edly com mit ted in Wash ing ton against 
the peo ple of Iraq. And this is ex traor di nary be cause of the
con ven tion that sup poses that, as we might put it, law co -
mes in State size bites: law be longs to ter ri to ries and in
gen eral the laws of one coun try can not be ap plied to peo ple
and trans ac tions that have noth ing to do with that coun try. 
As a Brit ish lord, in the XIX cen tury with cus tom ary Brit ish 
ar ro gance, once said: ‘The Queen of To bago can not pass a
law to bind the world’.2 But the Ger man pros e cu tor thinks
he can.

The sec ond de vel op ment, a lit tle lon ger stand ing, is the
grow ing prac tice of Courts in the United States and, par tic -
u larly, some jus tices in the United States’ Su preme Court
of cit ing for eign de ci sions in their opin ions. This be gan to
be no ticed in a case called Roper case,3 which in volved the
ques tion whether it was con sti tu tional un der the United
States’ Con sti tu tion for a State to ex e cute a mi nor, a twelve
year old child, for mur der. And in de cid ing that this was
not con sti tu tional, that this vi o lated the United States’ Con -
sti tu tion pro hi bi tion on cruel and un usual pun ish ment,
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1 See Adam Zagorin, ‘Ex clu sive: Charges Sought Against Rumsfeld

Over Prison Abuse’ Time Mag a zine (New York 10 No vem ber 2006)

<http://con tent.time.com/time/na tion/ar ti cle/0,8599,1557842,00.html>
ac cessed 14 Oc to ber 2014 [ed i tor’s note].

2 The com plete ref er ence is ‘Can the is land of To bago pass a law to
bind the rights of the whole world?’ and is at trib uted to the chief jus tice,

Lord Ellen bor ough, of the Court of King’s Bench, in Bu chanan v. Rucker 9

East 192, 102 (K.B. 1808) <http://harvardmagazine.com/2004/09/chap -

ter-verse.html> ac cessed 14 Oc to ber 2014 [ed i tor’s note].
3 Roper v. Simmons, 543 U.S. 551 (2005) [ed i tor’s note].



Jus tice Ken nedy said: I cite as part of my ar gu ment de ci -
sions in a va ri ety of other States that once had the dead
pen alty but that did not per mit the ex e cu tion of chil dren.4

In a more re cent case, Law rence v. Texas5 in which the
United States Su preme Court de cided that States did not
have the con sti tu tional au thor ity to make ho mo sex ual acts
crim i nal, Jus tice Ken nedy speak ing for the Court cited de -
ci sions of var i ous other courts, in clud ing —and prom i -
nently in clud ing— a de ci sion of the Eu ro pean Court of Hu -
man Rights in Strasbourg.6 And that prac tice has led to an
out cry. Jus tice Scalia —a very con ser va tive jus tice of the
Su preme Court— said in the dis sent that he was out raged
by this prac tice: what does the law of Eu ro pean na tions
have to do with the United States’ con sti tu tional in ter pre ta -
tion? The United States is a dis tinct coun try with its own
law and the de ci sions of other ter ri to ries, other na tions and 
in ter na tional or ga ni za tions are com pletely ir rel e vant.7

In the two most re cent nom i na tion pro ceed ings in the
Sen ate, con firm ing Pres i dent Bush’s nom i na tions to the
Court,8 the nom i nees —now Chief Jus tice [John] Rob erts
and Jus tice Sam uel Alito— were ex tremely care ful to an -
swer no ques tions. Ev ery time any body asked a sub stan tial
ques tion, they said: We’re sorry, be cause we will be on the
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4 Roper (n 3) 575: ‘Our de ter mi na tion, finds con fir ma tion in the stark
re al ity that the United States is the only coun try in the world that con tin -
ues to give of fi cial sanc tion to the ju ve nile death pen alty’ [ed i tor’s note].

5 Law rence v. Texas, 539 U.S. 558 (2003) [ed i tor’s note].
6 Dud geon v. United King dom, 45 Eur. Ct. H. R. (1981) [ed i tor’s note].
7 Law rence (n 5) 598: ‘Con sti tu tional entitlements do not spring into

ex is tence be cause some States choose to lessen or elim i nate crim i nal
sanc tions on cer tain be hav ior. Much less do they spring into ex is tence, as 

the Court seems to be lieve, be cause for eign na tions de crim i nal ize con -
duct’ (Scalia dis sent ing) [ed i tor’s note].

8 Since Dworkin’s Lec ture took place: first, Barack Obama was
elected as the 44th Pres i dent of the United States of Amer ica; and, later,
the United States’ Sen ate has con firmed the nom i na tions by Pres i dent
Obama of both Sonia Sotomayor and Elena Kagan as Jus tice of the Su -
preme Court [ed i tor’s note].



Court, as we hope, we would not an swer that ques tion.9

But when a sen a tor said: What do you think of the prac tice
of cit ing for eign law in a jus ti fi ca tion of an Amer i can de ci -
sion?10 Both of them said: We re ject that prac tice. We think
it is rep re hen si ble.11 So this is ex tremely con tro ver sial and,
in deed, it’s easy to un der stand why this prac tice is so con -
tro ver sial. It’s one thing to say that a Unites States’ Court
—Jus tice Ken nedy or Jus tice Breyer (who has also given to
this)— is per suaded by the ar gu ment that also per suaded a 
for eign court.12 But that is not what they say. They say it is
part of our ar gu ment: the very fact that these de ci sions
were made abroad, giv ing them a kind of au thor ity sim i lar
to the au thor ity given to past de ci sions of United States’
Courts. And as I said a mo ment ago that strikes peo ple as
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9 Rob ert Post & Reva Siegel, ‘Ques tion ing Jus tice: Law and Pol i tics in

Ju di cial Con fir ma tion Hear ings’, Yale Law Jour nal (The Pocket Part), Jan.

2006 http://www.thepocketpart.org/2006/01/post_and_siegel.html ac -
cessed 14 Oc to ber 2014: ‘Sen ate con fir ma tion hear ings for the Su preme
Court nom i nees have in re cent years grown in creas ingly con ten tious.
Nom i nees have re fused to an swer ques tions about their con sti tu tional
views on the ground that any such in ter ro ga tion would com pro mise the
con sti tu tional In de pend ence of the ju di ciary’ [ed i tor’s note].

10 Con fir ma tion hear ing on the Nom i na tion of John G. Rob erts, Jr. To Be

Chief Jus tice of the Su preme Court of the United States: Hear ing Be fore the

S. Comm. On the Ju di ciary, 109th Cong. 293 (2005) (state ment of Sen.
Tom Coburn, Mem ber, S. Comm. On the Ju di ciary): ‘Re ly ing on for eign
pre ce dent… is that good be hav ior?’ [ed i tor’s note].

11 Con fir ma tion hear ing on the Nom i na tion of John Glover Rob erts, Jr. (n
10) (state ment of John Glover Rob erts, Jr.): ‘not a good ap proach’, and

Con fir ma tion hear ing on the Nom i na tion of Sam uel An thony Alito, Jr. To Be

an As so ci ate Jus tice of the Su preme Court of the United States: Hear ing Be -

fore the S. Comm. On the Ju di ciary, 109th Cong. 471 (2006) (state ment of
Sam uel An thony Alito, Jr.): ‘I don’t think that it’s ap pro pri ate or use ful to
look to for eign law in in ter pret ing the pro vi sions of our Con sti tu tion’ [ed i -
tor’s note].

12 Ac tu ally, Jus tices Ste phen Breyer and Antonin Scalia held a pub lic

de bate (Amer i can Uni ver sity, Wash ing ton Col lege of Law, Jan. 13, 2005)

http://www.freerepublic.com/fo cus/news/1352357/posts ac cessed 14
Oc to ber 2014 [ed i tor’s note].



very odd, be cause we have be come used to the idea that law 
co mes in State size bites.

The most prom i nent le gal philo soph i cal the ory of what
law is and how you de cide what the law is, in the pe riod, I
would say, from the be gin ning of the XIX cen tury to the
mid dle of the XX cen tury, was the phi los o phy of le gal pos i -
tiv ism. That phi los o phy: spon sored the idea that law be -
longs to dis tinct States; spon sored the idea that there is
some thing wrong with a judge in Ger many pass ing ver dict
on events out side and that there is some thing wrong with
United States’ jus tices cit ing past de ci sions of other Courts. 
The nerve of le gal pos i tiv ism has been the claim that mo ral -
ity has noth ing to do with the con tent of the law. You can
crit i cize law on moral grounds. You can hope on moral
grounds that law gets en acted. But when the ques tion is:
what is the law, right now? Moral ar gu ments have no place, 
but if moral ar gu ments have no place: how do we de cide
what the law is? Pos i tiv ism has given a se ries of dif fer ent
an swers. At the be gin ning, in the work of Jeremy
Bentham13 and John Aus tin,14 the an swer given was: the
au thor ity of a sov er eign es tab lishes law. If you want to
know what the law is: you look to see what the sov er eign
head of its po lit i cal State has said. In the XX cen tury
—mid-XX cen tury— a dif fer ent view emerged, spon sored by
Hans Kelsen15 and Her bert Hart,16 and that view held, not
that the sov er eign cre ates law by fiat, but that you find law
by con sult ing the set tled prac tice, the con ven tions that as -
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13 See Jeremy Bentham, An In tro duc tion to the Prin ci ples of Mor als and

Leg is la tion (Jimmy Burns and Her bert Lionel Adolphus Hart eds, first
pub lished 1789, Ox ford Uni ver sity Press 1996) [ed i tor’s note].

14 See John Aus tin, The Prov ince of Ju ris pru dence De ter mined (first

pub lished 1832, Hackett Pub lish ing 1998) and The Uses of the Study of

Ju ris pru dence (first pub lished 1863, Hackett Pub lish ing 1998) [ed i tor’s
note].

15 See Hans Kelsen, Gen eral The ory of Law & State (Har vard Uni ver sity
Press 1949) [ed i tor’s note].

16 See H.L.A. Hart, The Con cept of Law (Ox ford Uni ver sity Press 1961)
[ed i tor’s note].



so ci ate par tic u lar acts of par lia ments and judges with the
cre ation of law. Both of these ver sions of pos i tiv ism, the
old est sov er eign ver sion and the later ver sion that speaks to 
con ven tion, firmly as so ci ate law with par tic u lar po lit i cal
com mu ni ties, with par tic u lar States. The sov er eign is the
sov er eign of some place: Mex ico, Texas, Ar gen tina, Po land.
And the con ven tion —what Hart called the rule of rec og ni -
tion— is a so cial prac tice that takes place among the of fi -
cials and law yers of par tic u lar po lit i cal com mu ni ties. Hart
said: There is a rule of rec og ni tion of Great Brit ain.17 Some
peo ple have sup posed that there is such a thing as in ter na -
tional law, but that gov erns the re la tions among States in
any ways that on a posi tiv ist test it is a rather du bi ous can -
di date for law.

The con nec tion be tween le gal pos i tiv ism, as a na scent
and then dom i nant the ory of law, and what I’m call ing the
au to matic as so ci a tion of law with po lit i cal com mu nity was
dra mat i cally il lus trated —and I’m afraid that once again I’m 
go ing to call upon Amer i can ex am ples— in the de vel op ment 
in the early XIX cen tury of the idea of Fed eral Com mon Law 
within the United States. As you know in the United States
we have on most is sues laws of sep a rate states: Rhode Is -
land has one law, Wis con sin an other. And in the early part
of the XIX cen tury, the idea de vel oped that Fed eral Courts
—Na tional Courts— were bound by the laws of the sep a rate 
States, but they could ask what were the prin ci ples com -
mon to the var i ous States. They could cre ate as they said a
Fed eral Com mon Law: so that cit i zens su ing in any place,
in the Fed eral Court sys tem, whether in Wis con sin or
Rhode Is land, would be gov erned by the same prin ci ples.18

The great ju rist Ol i ver Wendell Holmes Jr., a firm le gal posi -
tiv ist, de nounced that idea in a se ries of writ ings. He said,
at one point ‘law is not a brood ing om ni pres ence in the
sky’, law is the cre ation of par tic u lar sov er eigns and in this
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17 Hart (n 16) 104: ‘what the Queen in Par lia ment en acts is law’ [ed i -
tor’s note].

18 Swift v. Tyson 41 U.S. 1 (1842) [ed i tor’s note].



case of par tic u lar States.19 And in a fa mous case, called the
Taxi Cab case,20 he dis sented from the prac tice of Fed eral
Com mon Law and he did so on le gal posi tiv ist grounds. A
few years later, in one of the most fa mous cases, fa mous
de ci sions of the Su preme Court, called Erie Rail road Co. v.
Tompkins,21 the Su preme Court an nounced that it was
chang ing its prac tice: it dis carded the idea of Fed eral Com -
mon Law. And in le gal opin ions, in a se ries of ju di cial opin -
ions, which I be lieve mark the high point of le gal pos i tiv ism
as a the ory of law, it abol ished Fed eral Com mon Law, and
said: Fed eral Courts sit ting in the State of Wis con sin must
ap ply Wis con sin law be cause that’s the only sov er eign.22

Once again a tri umph for the idea that law be longs to par -
tic u lar com mu ni ties and there is no such thing —to para -
phrase Ol i ver Wendell Holmes Jr.— as ‘law in the air’. And,
yet, the two de vel op ments that I be gan by de scrib ing both
seem to con tra dict that idea they seem to think that law
has a pres ence over and above the lo ca tion of law in par tic -
u lar po lit i cal com mu ni ties.

Now, as many of you know, le gal pos i tiv ism is no lon ger
an as cend ing —cer tainly not in ac a demic law and even
more cer tainly not in le gal prac tice— in flu en tial the ory of
law. It sur vives as a work ing in flu ence on judges in the
United States only as the creed of the very right wing con -
ser va tive judges on the Su preme Court. In the form of what 
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19 The com plete ref er ence is ‘The com mon law is not a brood ing om ni -
pres ence in the sky, but the ar tic u late voice of some sov er eign or quasi

sov er eign that can be iden ti fied.’ South ern Pa cific Com pany v. Jensen, 244
U.S. 205, 222 (1917) (Holmes dis sent ing) [ed i tor’s note].

20 Black and White Taxi cab and Trans fer Com pany v. Brown and Yel low

Taxi cab and Trans fer Com pany, 276 U. S. 518  (1928) [ed i tor’s note].
21 Erie Rail road Co. v. Tompkins, 304 U.S. 64 (1938) [ed i tor’s note].
22 Erie Rail road Co. (n 21) 78: ‘Ex cept in mat ters gov erned by the Fed -

eral Con sti tu tion or by Acts of Con gress, the law to be ap plied in any case
is the law of the State. And whether the law of the State shall be de clared
by its Leg is la ture in a stat ute or by its high est court in a de ci sion is not a
mat ter of fed eral con cern. There is n fed eral gen eral com mon law’ [ed i tor’s 
note].



they call ‘originalism’,23 that is that the Con sti tu tion should 
be in ter preted in ac cor dance with the in ten tions of the
XVIII cen tury gen tle men who en acted it. The judges, who
an nounce their ded i ca tion to this form of pos i tiv ism, the
con ser va tive mem bers of the Su preme Court, only paid
lip-ser vice to it, how ever, in the fa mous case of Bush v.
Gore,24 a case that I be lieve you’ve heard some thing over in
re cent weeks in this coun try.25 The right wing judges aban -
doned all their ded i ca tion to le gal pos i tiv ism.

Le gal pos i tiv ism has been in de cline, I be lieve, for two
rea sons: First, be cause the mo tive for le gal pos i tiv ism, orig -
i nally, was moral skep ti cism. Pos i tiv ism was an at tempt to
res cue law from the gen eral as sump tion, which be gan in
the larger in tel lec tual move ments of pos i tiv ism in Eu rope in 
the XIX cen tury —and to some de gree at the end of the
XVIII cen tury— as an at tempt to show that law —con trary
to early ideas about nat u ral law— could be un der stood free
from mo ral ity and, there fore, free from the sus pi cion largely 
grow ing among the sci en tist of the time that there was no
such thing as ob jec tive moral truth. And among phi los o -
phers, an a lytic phi los o phers, that idea is no lon ger —any -
way, is near not— so prom i nent as it was. As it also turned
out the meth od ol ogy of le gal pos i tiv ism has —in a way—
col lapsed. Le gal pos i tiv ism was first de fended by Aus tin
—and to some ex tent by Bentham and oth ers— as a the ory
about the very mean ing of law or the very con cept of law.
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23 See, for ex am ple, Rob ert Heron Bork, The Tempt ing of Amer ica. The

Po lit i cal Se duc tion of the Law (The Free Press 1990); and Antonin Scalia,
‘Com mon Law Courts in a Civil-Law Sys tem: The Role of United States

Fed eral Courts in In ter pret ing the Con sti tu tion and the Laws’ in A Mat ter

of In ter pre ta tion. Fed eral Courts and the Law (Amy Gutmann ed, Prince ton
Uni ver sity Press 1997), 3-47. See also Ron ald Dworkin ‘Com ment’, in
ibid, 115-127, and Antonin Scalia ‘Re sponse’, in ibid, 129, 144-149 [ed i -
tor’s note].

24 Bush v. Gore, 531 U.S. 98 (2000). See Ron ald Dworkin (ed), A Badly

Flawed Elec tion (The New Press 2002) [ed i tor’s note].
25 In a clear al lu sion to the par al lels with the ju di cial de ci sion re gard -

ing the Mex i can Pres i den tial Elec tion of 2006 [ed i tor’s note].



And can no lon ger be de fended in that way and it no lon ger
cap tions ei ther the phe nom en ol ogy of ac tual ju di cial prac -
tice —or it seems to me the re cord of ac tual ju di cial prac -
tice. So, in re cent de cades, an at tempt has been made to
cre ate an al ter nate ac count of the con tent of law, an al ter -
nate an swer to the ques tion: how do we iden tify which le gal 
prop o si tions are true and which not? If a le gal prop o si tion
—some claim about what the law re quires or per mits— is
true: what makes it true? My own an swer to that ques tion
has been to de scribe le gal rea son ing not as an at tempt to
re trieve from the past some au thor i ta tive dec la ra tion of a
sov er eign or to iden tify some con ven tion that give us some
in sti tu tion’s au thor ity, but rather to un der stand law as an
in ter pre tive prac tice. So the ques tion what is the law on
this sub ject, re quires those who would an swer it —cit i zens,
law pro fes sors, law stu dents, and judges— to look at the re -
cord of what the law has been and at tempt to in ter pret that 
re cord to make sense of that re cord by ask ing what prin ci -
ples would jus tify that re cord and then to ex tend those
prin ci ples into the fu ture.

Imer Flores sug gested the ti tle of to day’s lec ture and I am 
very grate ful for his sug ges tion. He called the lec ture, when
I de scribed to him what I planned to do, as ‘From Jus tice in
Robes to Jus tice for Hedge hogs’ and that de scribes two
books, ti tles of two books, one I have writ ten and one I am
try ing —as hard as I can— to write: the past and the fu -
ture.26 But the ti tles are meant to con vey this, that we un -
der stand law, that we un der stand the role that jus tice plays 
in law, only when we un der stand law not in iso la tion from
the rest of hu man value, but as part of a larg est scheme of
jus tice, us ing Isa iah Berlin’s idea: jus tice for hedge hogs,
not for foxes.27 And it’s part of my ar gu ment that in ter pre ta -
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26 Ron ald Dworkin, Jus tice in Robes (Har vard Uni ver sity Press 2006),

and Jus tice for Hedge hogs (Har vard Uni ver sity Press 2011) [ed i tor’s note].
27 Isa iah Berlin (quot ing Archilochus), ‘The Hedge hog and the Fox’, in

Isa iah Berlin, The Proper Study of Man kind. An An thol ogy of Es says
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tion is, as it dom i nates in my view le gal rea son ing, a dis -
tinct kind of in tel lec tual ac tiv ity but also has its pres ence
across the whole do main of in ter pre ta tion. So then if we
want to un der stand in ter pre ta tion as a le gal ac tiv ity, we
have to think about ar tis tic in ter pre ta tion, his tor i cal in ter -
pre ta tion, bib li cal her me neu tics, lit er ary study. And my ar -
gu ment in Jus tice for Hedge hogs —if I ever fin ish it— is that 
we un der stand in ter pre ta tion as a dis tinct in tel lec tual ac -
tiv ity by ac cept ing that in in ter pre ta tion, across all these
do mains, the pur pose of the ac tiv ity is part of the test of
truth. So that if we ask our selves what is the right way to
read a poem or the right way to di rect a per for mance of a
Shake spear ean play we have to be gin with the ques tion:
why are we en gaged in in ter pre ta tion? Any way, what jus ti -
fies the en ter prise of in ter pre ta tion? In the case of ar tis tic
in ter pre ta tion, the an swer must be: some the ory about the
char ac ter and value of aes thetic ex pe ri ence. In the case of
law, it must be some thing about pol i tics and the sug ges tion 
that I have made is: we in ter pret as part of le gal rea son ing.
Pre ce dent is im por tant, the past is im por tant, be cause in
law in teg rity is im por tant. And by in teg rity I mean the co -
her ence of the set of prin ci ples that we de ploy to jus tify co -
er cive ac tion, that when po lit i cal power is used against in -
di vid u als to co erce them we need —or those who ex er cise
the power need— a jus ti fi ca tion. And that jus ti fi ca tion must 
be the same jus ti fi ca tion as cited and used for other peo ple, 
that in mat ters of prin ci ple those who ex er cise power must
speak with one voice. And that is why I think that le gal rea -
son ing should be un der stood as in ter pre tive, as at tempt ing
at all times to iden tify the prin ci pal base of the law as it
stands. So that prin ci pal base can be ex tended into the new 
is sues that con front law yers, cit i zens, and judges, day by
day.

Now, un til very re cently, un til I be gan to think about
such phe nom e non, as those I de scribed at the be gin ning of
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these re marks, I too as sumed that the up shot of this
method of in ter pre ta tion, this con cen tra tion on in teg rity,
would pro duce law in State size bites, be cause co er cion is
ex er cised by States. And the ques tions of le git i macy that
arise are ques tions about the le git i macy of par tic u lar po lit i -
cal or ga ni za tions. And so I’ve had said in Law’s Em pire28

—and in al most ev ery thing I’ve writ ten about law— we de -
mand in teg rity across the law of a po lit i cal com mu nity and
in that way I have joined in the posi tiv ist as sump tion that
law is the law of a par tic u lar place. I have else where re -
jected the idea of a com mon law across po lit i cal com mu ni -
ties, but the dif fer ence be tween pos i tiv ism and the way in
which pos i tiv ism de mands iden ti fi ca tion of law with States
and the con se quence of an in ter pre tive view of law is this:
the con nec tion that pos i tiv ism es tab lishes is con cep tual, it
claims that the very mean ing of law ties law to States ei ther 
through sov er eigns or through con ven tions.29 And the in ter -
pre tive ap proach rests fi nally on a moral claim about the
pur pose and value of in teg rity. And I now want to sug gest,
as I be lieve I am be gin ning my self to see, that there are very 
pow er ful ar gu ments that in teg rity as a vir tue, as a de mand, 
es capes na tional bound aries.30
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28 See Ron ald Dworkin, Law’s Em pire (Har vard Uni ver sity Press 1986)
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29 Dworkin (n 28) 102: ‘In ter pre tive the o ries are by their na ture ad -
dressed to a par tic u lar le gal cul ture, gen er ally the cul ture to which their
au thors be long… The very de tailed and con crete le gal the o ries law yers
and judges con struct for a par tic u lar ju ris dic tion, which ex tend into the
de tail of its adjudicative prac tice, are of course very much tied to that ju -
ris dic tion. The more ab stract con cep tions of law that phi los o phers build
are not. It would be sus pi cious, even alarm ing, if con ven tion al ism, for ex -
am ple, were said to be the most suc cess ful gen eral in ter pre ta tion of
Rhode Is land law but not of the law of Mas sa chu setts or Brit ain in the
same pe riod. But there is no rea son to ex pect even a very ab stract con cep -
tion to fit for eign le gal sys tems de vel oped in and re flect ing po lit i cal ide ol o -
gies of a sharply dif fer ent char ac ter’ [ed i tor’s note].

30 See Ron ald Dworkin, ‘A New Phi los o phy of In ter na tional Law’ (2013)

41 Phi los o phy & Pub lic Af fairs 1 [ed i tor’s note].



Now, it is at this point, in this re marks that I want to in -
tro duce the idea of the in ter na tional com mu nity. The in ter -
na tional com mu nity so far ex ists largely in rhet o ric. We
hear and read that the in ter na tional com mu nity ap proves
of cer tain ac tion, dis ap proves of other ac tion. The in ter na -
tional com mu nity took a stand in the Bal kans, failed in
Rwanda. These are very com mon phrases. And I now sug -
gest that we take them se ri ously and try to de cide what the
in ter na tional com mu nity, as used in such ideas, means. It
is also used —and this is par tic u larly im por tant— crit i cally. 
I think is fair to say, as peo ple com monly do, that what ever
it is, the in ter na tional com mu nity ap proved of the United
States’ ac tion in Af ghan i stan, but strongly dis ap proved of
the United States’ ac tion in Iraq. An other way to put it is:
the United States acted with the sanc tion of the in ter na -
tional com mu nity in Af ghan i stan, but against the will of the 
in ter na tional com mu nity in Iraq, with —as it turned out—
di sas trous con se quences.

What is this in ter na tional com mu nity? It is an old idea.
The Romans had the idea they called ius gentium: of a law
that was —this is a quite in ter est ing com par i son— to be
ap plied to for eign ers in Ro man courts. Ro man courts were
not al lowed to ap ply Ro man laws to aliens that hap pen to
be in Rome. So the idea de vel oped that, among other ter ri -
to ries, chiefly in the Ital ian pen in sula, in north ern It aly, the 
com mon law, the law com mon to other ju ris dic tions, should 
be ap plied, the so-called ius gentium. Ius gentium was then
a phrase used in other ways and be came a source through
Grotius and oth ers of what we now think of as in ter na tional 
law,31 but it started with a sense not of a law gov ern ing na -
tions but of a law gov ern ing peo ple that nev er the less did
not draw its au thor ity from the in sti tu tions of any par tic u -
lar po lit i cal com mu nity. The idea has been used in many
other ways: the Dec la ra tion of In de pend ence, that which we 
re cite to our selves ev ery fourth of July states in Thomas
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Jef fer son’s won der ful words that when a na tion em barks on 
a course of rev o lu tion —as United States did— it owes a de -
cent re spect for the opin ions of man kind,32 some thing that
my gov ern ment has not been con spic u ously en thu si as tic
about in re cent years. But it was n’t, I think, un til very re -
cently, cer tainly not un til af ter the Sec ond World War, that
the idea of the in ter na tional com mu nity as a source of le git -
i macy be gan. The in ter na tional com mu nity is closely re -
lated to in ter na tional or ga ni za tions in par tic u lar the United 
Na tions, but it is not the same as the United Na tions. A de -
ci sion of the United Na tions is very strong ev i dence of what
the in ter na tional com mu nity be lieves and ap proves or dis -
ap proves, but it is not nec es sary or suf fi cient if the in ter na -
tional com mu nity fails to achieve war rant for in ter ven tion
be cause one na tion of the se cu rity coun cil, say China, has
ve toed the res o lu tion that will not de stroy the claim that
the in ter na tional com mu nity ap proves or dis ap proves of
some thing. This is still at the level of rhet o ric. It’s not nec -
es sary and I don’t be lieve it is suf fi cient. I be lieve that there 
might be de ci sions of the United Na tions, which did not ex -
press the will of the in ter na tional com mu nity. If —as I am
now sug gest ing to you— the in ter na tional com mu nity is not 
a ju rid i cal per son, it’s not a le gal en tity of some kind, even
in the way the United Na tions is, then what is it?

I think we can ap proach this ques tion by ask ing two oth -
ers: what is the do main of the in ter na tional com mu nity’s
au thor ity? And, who are mem bers of the in ter na tional com -
mu nity? It —the in ter na tional com mu nity— does not in -
clude ev ery po lit i cal com mu nity in the world. If it did, there
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32 Thomas Jef fer son, ‘The Dec la ra tion of In de pend ence’ in The Po lit i cal

Writ ings of Thomas Jef fer son (Ed ward Dumbaud ed, The Lib eral Arts
Press, 1955) 3: ‘When in the Course of hu man events it be comes nec es -
sary for one peo ple to dis solve the po lit i cal hands which have con nected
them with an other, and to as sume among the pow ers of the earth, the
sep a rate and equal sta tion to which the Laws of Na ture and of Na ture’s
God en ti tle them, a de cent re spect to the opin ions of man kind re quires
that they should de clare the causes which im pel them to the sep a ra tion’
[ed i tor’s note].



could be no such thing as the com mon law of the in ter na -
tional com mu nity. The in ter na tional com mu nity could not
be thought to have a com mon law of ev ery thing. The Mex i -
can con gress has no busi ness adopt ing zon ing reg u la tions
for the city of Lon don. I think the key to the an swer to both
of the ques tions —what is the do main of the in ter na tional
com mu nity and who is on it— must lay in the idea of hu -
man rights. The in ter na tional com mu nity speaks, war rants, 
ap proves, dis ap proves, on the ground of hu man rights. It
au tho rizes or ap proves of in ter ven tion only on sup port of
hu man rights and the na tions that make up the in ter na -
tional com mu nity are those that ac cept the broad idea of
hu man rights. That broad idea is a con tested idea. We need 
if we are go ing to ex plore the idea that I’m now try ing to be -
gin, which is: in teg rity is a de mand of the in ter na tional
com mu nity in the field of hu man rights. If we are now be -
gin ning to ex plore that we need an ac count —and a rather
ab stract ac count— of hu man rights. I’ve tried to give that
ac count —in a way that I be lieve will serve the pres ent pur -
pose— in a re cent book called Is De moc racy Pos si ble Here?33

And I sim ply sum ma rize the main points of my ac count of
hu man rights. I be lieve that the prin ci ple of hu man rights,
the main prin ci ple, is not a list of dis tinct hu man rights but 
is rather an at ti tude that gov ern ment, any gov ern ment or
any col lec tion of power, must show to those at the cut ting
edge of that power. And the prin ci ples that com pose hu man 
rights, the most ab stract stated of these: ev ery hu man be -
ing, ev ery hu man crea ture, with a life to lead, has a valu -
able life, valu able in the sense that it mat ters and mat ters
ob jec tively and mat ters equally whether that life suc ceeds
or fails. Ev ery hu man be ing is a lo cus of value and the in -
herit value of ev ery hu man be ing is equal. That’s the first of 
the two ideas, which I be lieve form the idea of hu man
rights. The sec ond is this. In spite of the fact that ev ery hu -
man be ing is the lo cus of value and that is ob jec tively im -
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por tant that that life re al ize its value, one per son must be
given prime and ex clu sive re spon si bil ity for the suc cess of
that life and that is the per son whose life it is. These are
two prin ci ples —the first a prin ci ple of equal ity, the sec ond
a prin ci ple of lib erty— that we must re spect jointly in any
the ory of hu man rights. And my sug ges tion to you this
morn ing is that we should deem, as mem bers of the in ter -
na tional com mu nity, that we take to be a kind of le gal per -
son, those na tions that ac cept those two prin ci ples, not
nec es sar ily with out ex cep tion and not nec es sar ily all agree -
ing on what these prin ci ples re quire on par tic u lar cir cum -
stances. But we know of na tions that do not qual ify: Na -
tions that en dorse geno cide, that sub or di nate woman, that
do not tol er ate a free press. These are na tions which we
can not re gard as mem bers of the in ter na tional com mu nity.
Once we ac cept that it is the bur den of the in ter na tional
com mu nity to re spect hu man rights ev ery where. And that
an swers our ques tions: that is the in ter na tional com mu nity 
and the do main of the in ter na tional com mon law. The do -
main within which we must de mand in teg rity of the in ter -
na tional com mu nity is the same do main: the do main of in -
sist ing on these prin ci ples and an at tempt ing col lec tively to
work out what they re quire.

If we ac cept to this idea, then law breaks loose, at least in 
this par tic u lar, of the State bound aries, be cause we’ve iden -
tify a point of in teg rity in co er cion, which es capes the
bound aries of par tic u lar po lit i cal com mu ni ties. It is n’t in -
ter na tional law, in the tra di tional sense of the law of States, 
the law gov ern ing the re la tions be tween States. It is in ter -
na tional law in a dif fer ent sense: it’s that body of law as to
which all the mem bers of the in ter na tional com mu nity have 
a re spon si bil ity to at tempt col lec tively to speak with one
voice on mat ters of hu man rights be cause that is what the
ba sic prin ci ple of in teg rity re quires. And if we ex pand the
idea of in teg rity to match the fact that co er cive force is now
in the hands of an in ter na tional com mu nity then we must
ex pand what in teg rity re quires. When Ger many con sid ers
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the case of Crim i nal Com plaint Against Don ald Rumsfeld et
al. for war crimes in Iraq, per haps else where, then it must
con sider the fol low ing ques tion: if there is an in ter na tional
com mu nity and if in teg rity across the range of that com mu -
nity is in fact a de mand of le git i macy, then no na tion can
have the power to ex on er ate its own cit i zens from the de -
mands.34 We are used to the idea, again, an an cient idea,
that States can ex er cise uni ver sal ju ris dic tion over pi rates
and over hi jack ers. And, now, we add, States qua mem bers
of the in ter na tional com mu nity can ex er cise uni ver sal ju ris -
dic tion over those who are ac cused of war crimes. This idea 
was fraught with dan ger and it will take an other lec ture to
work out the de tails but I’m now sim ply try ing to show how
le gal the ory can set the stage for that fur ther dis cus sion.

And now about the ci ta tion of for eign law in do mes tic
courts: if in teg rity is a de mand of the in ter na tional com mu -
nity, then of course the United States’ Su preme Court when 
faced with ques tions, which though ques tions of Amer i can
con sti tu tional law are also ques tions about ba sic hu man
rights, then it must cite and pay at ten tion to the de ci sions
of other mem bers of the in ter na tional com mu nity who’ve
tried to an swer that ques tions. Not as is of ten said, be cause 
it should lis ten to the ar gu ments that other na tions have
said, not be cause this is bind ing as a mat ter of the laws of
pre ce dent, but sim ply be cause if law is a mat ter of in ter pre -
ta tion, the data that an Amer i can court must in ter pret in
search of in teg rity ex plodes be yond Amer i can law, it must
in clude the data of all mem bers of the in ter na tional com -
mu nity so far as they are at tempt ing to achieve in teg rity in
the char ac ter of the hu man rights they col lec tively en force.

I would not try to sum ma rize this ar gu ment. It wan dered
a bit. But I do want to leave you as I end with a fur ther
sug ges tion. The oc ca sion: this won der ful medal with this
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April 5, 2007, de cided to dis miss the case http://ccrjustice.org/ourcases/

cur rent-cases/ger man-war-crimes-com plaint-against-don ald-rumsfeld-et-

al  ac cessed 14 Oc to ber 2014 [ed i tor’s note].



beau ti ful rib bon, the pres ence of the won der ful teacher, in
whose name this medal is stroked and given. This is an oc -
ca sion in which we think about the im por tance of ju ris pru -
dence, our sub ject, and we have to think about the im por -
tance of le gal the ory. We re mind our selves that law is more
than power and strat egy, that law is power and strat egy
dis ci plined by prin ci ple. And when we ac cept that that prin -
ci ple is not some thing dis tinct, some ar cane le gal prin ci ple;
that that prin ci ple is moral prin ci ple, that law sim ply does -
n’t in ter act with mo ral ity, but the law is part of mo ral ity.
Then we see that le gal the ory, ju ris pru dence, whose vi sion
is to ex plore the prin ci ples that dis ci pline law also add to
law’s power to face what will in creas ingly be a more in ter -
con nected world.
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